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MODERNIZING THE BUSINESS OF ENVIRON- 
MENTAL REGULATION AND PROTECTION 


WEDNESDAY, JULY 23, 2014 

House of Representatives, 

Subcommittee on Environment and the Economy, 

Committee on Energy and Commerce, 

Washington, DC. 

The subcommittee met, pursuant to call, at 10:00 a.m., in room 
2322 of the Rayburn House Office Building, Hon. John Shimkus 
(chairman of the subcommittee) presiding. 

Members present: Representatives Shimkus, Murphy, Latta, 
McKinley, Bilirakis, Johnson, Tonko, Green, McNerney, 
Schakowsky, Barrow, Matsui, and Waxman (ex officio). 

Also present: Representative Yarmuth. 

Staff present: Nick Abraham, Legislative Clerk; Charlotte Baker, 
Deputy Communications Director; Leighton Brown, Press Assist- 
ant; Jerry Couri, Senior Environmental Policy Advisor; Brad 
Grantz, Policy Coordinator, Oversight and Investigations; David 
McCarthy, Chief Counsel, Environment and the Economy; Tina 
Richards, Counsel, Environment and the Economy; Chris Sarley, 
Policy Coordinator, Environment and the Economy; Jacqueline 
Cohen, Democratic Senior Counsel; Caitlin Haberman, Democratic 
Policy Analyst; and Ryan Schmit, Democratic EPA Detailee. 

Mr. Shimkus. I would like to call the hearing to order, and first, 
I want to ask unanimous consent that all members’ opening state- 
ments can be submitted for the record. Without objection, so or- 
dered. And I want to welcome the panel and I want to take a re- 
quest, a personal request, to recognize one shadow and one intern. 
Alexa is from Taiwan. She has been interning in my office all sum- 
mer. Wave, Alexa. And Reza is from Albania, Kosovo, and she just 
joined to shadow with me today. And I can’t pronounce the name, 
her last name. But it is a town. What is it? Gjakova. So, welcome, 
and this is her first chance to be in Washington and see the legisla- 
tive process. And we are glad to have her with us. 

I will now recognize myself for 5 minutes for an opening state- 
ment. 

OPENING STATEMENT OF HON. JOHN SHIMKUS, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS 

Every day we hear about innovations in system communications 
and logistics that make businesses more productive. Some of this 
modernization is technological and some is just common sense. 
Today, we explore these system innovations in the context of envi- 
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ronmental regulation, modernizing environmental programs and 
making them more efficient. 

The States and EPA are partners in the business of working to- 
ward cleaner air, water, and soil because the States implement a 
significant percentage of the environmental laws, and EPA relies 
on the States for the implementation of its programs as Ranking 
Member Waxman will remind me almost every time we have a 
hearing. So I am learning. I have been listening, Mr. Waxman. In 
this age of declining budgets and workforce. States, EPA, the regu- 
lated community, and the public must work together to find ways 
to improve environmental protection while spending less resources. 

A great example of Congress working with the EPA and the reg- 
ulated community to modernize and streamline the way an existing 
statute is carried out began with enactment of Public Law 112-195, 
the Hazardous Waste Electronic Manifest Establishment Act. Ne- 
gotiations on this bill involved members from both parties, from 
several committees, and from House leadership, and from the Sen- 
ate. Once a deal was reached, it passed the House and the Senate 
without a single dissenting vote. The President signed it into law 
on October 5, 2012. This Act authorizes EPA to employ a system 
that uses electronic manifests to track shipments of hazardous 
waste, under Resource Conservation and Recovery Act, known as 
RCRA, Subtitle C, from its generation to its ultimate disposal. This 
streamlines the current process, which requires paper forms and 
replaces the millions of paper manifests produced each year. 

Today, we will hear from the Commissioners of three States who 
will share their stories about how their States analyze their pro- 
grams to determine how they can boost efficiency while maintain- 
ing and improving environmental protection. Arizona applies a 
management principle used in the private sector called Lean which 
is centered on preserving or creating value using fewer resources. 
The process improvements made in Arizona as a result of the Lean 
analysis has resulted in a decrease in the average permitting 
timeline by more than 60 percent and reduced the average time for 
a facility to return to the compliance by more than 50 percent. 
That means greater and faster protection of the environment and 
shortening the wait time for the regulated entity to use the permit 
to carry out their business strategy. Government and permit hold- 
ers both win. 

Arkansas will give us examples of its modernization efforts in- 
cluding how State site inspections are now using electronic tablets 
to record inspection data and allow the regulated community to 
sign the forms at the time and the place of the inspection. The per- 
mit holder obtains the inspection form on the spot which means 
they will know immediately what they need to fix and will allow 
them to return to compliance much more quickly. Again, most ev- 
erybody is a winner. 

Massachusetts will tell how it plans to use geographic informa- 
tion systems and mapping software to provide easy access to site 
cleanup documents to enable realtors and investors to more easily 
identify sites that are available for redevelopment. This facilitates 
real estate redevelopment. Economic growth and environmental 
cleanup are both improved. 
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And finally, Bill Kovacs will give us the perspective of the regu- 
lated community. We expect Bill to discuss how these initiatives af- 
fect the bottom line of businesses across America and what further 
modernization steps could be taken. We welcome all our witnesses 
and look forward to their testimony. 

[The prepared statement of Mr. Shimkus follows:] 

Prepared statement of Hon. John Shimkus 

Every day, we hear about innovations in system communications and logistics 
that make businesses more productive. Some of this modernization is technological 
and some is just common sense. Today, we explore these system innovations in the 
context of environmental regulation — modernizing environmental programs and 
making them more efficient. The States and EPA are partners in the business of 
working toward cleaner air, water, and soil because the States implement a signifi- 
cant percentage of the environmental laws and EPA relies on the States for the im- 
plementation of its programs. In this age of declining budgets and workforce. States, 
EPA, the regulated community, and the public must work together to find ways to 
improve environmental protection while spending less resources. 

A great example of Congress working with EPA and the regulated community to 
modernize and streamline the way an existing statute is carried out began with en- 
actment of Public Law 112-195, the Hazardous Waste Electronic Manifest Estab- 
lishment Act. Negotiations on this bill involved members from both parties, from 
several committees, from the House Leadership, and from the Senate. Once a deal 
was reached, it passed the House and Senate without a single dissenting vote. The 
president signed it into law on October 5, 2012. 

This Act authorizes EPA to employ a system that uses electronic manifests to 
track shipments of hazardous waste, under Resource Conservation and Recovery Act 
(RCRA) Subtitle C, from its generation to ultimate disposal. This streamlines the 
current process, which requires paper forms, and replaces the millions of paper 
manifests produced each year. 

Today, well hear from the Commissioners of three States who will share their sto- 
ries about how their States analyze their programs to determine how they can boost 
efficiency while maintainingor improving environmental protection. Arizona applies 
a management principle used in the private sector called “Lean,” which is centered 
on preserving or creating value using fewer resources. 

The process improvements made in Arizona as a result of the Lean analysis have 
resulted in a decrease in the average permitting timeline by more than 60 percent 
and reduced the average time for a facility to return to compliance by more than 
50 percent. That means greater and faster protection of the environment and short- 
ening the wait time for the regulated entity to use the permit to carry out their 
business strategy. Government and permit holders both win. 

Arkansas will give us examples of its modernization efforts, including how State 
site inspectors are now using electronic tablets to record inspection data and allow 
the regulated community to sign the forms at the time and place of the inspection. 
The permit holder obtains the inspection form on the spot which means they will 
know immediately what they need to fix and will allow them to return to compliance 
much more quickly. Again, most everybody is a winner. 

Massachusetts will tell how it plans to use geographic information systems and 
mapping software to provide easy access to site cleanup documents to enable real- 
tors and investors to more easily identify sites that are available for redevelopment. 
This facilitates real estate redevelopment. Economic growth and environmental 
cleanup are both improved. 

And finally. Bill Kovacs will give us the perspective of the regulated community. 
We expect Bill to discuss how these initiatives affect the bottom line of businesses 
across America and what further modernization steps could be taken. 

We welcome all our witnesses and look forward to their testimony. 

Mr. Shimkus. I yield back the balance of my time and recognize 
the ranking member of the subcommittee, Mr. Tonko, for 5 min- 
utes. 
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OPENING STATEMENT OF HON. PAUL TONKO, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF NEW YORK 

Mr. Tonko. Thank you, Mr. Chair, and welcome to all of our 
panelists. Today’s hearing gives us an opportunity to examine inno- 
vative new tools to enable State and Federal environmental regu- 
lators to accomplish their mission of environmental and puWic 
health protection more efficiently and more effectively. Smart me- 
tering, advanced data management and mapping tools and ad- 
vanced monitoring devices can provide State and local governments 
with the means to deliver significant benefits to the public. We are 
all aware that budgets are tight and that there are many demands 
placed upon State and local governments. We have been asking 
States to do more with less for far too long. New tools can be help- 
ful, but they come at a price. Without funding to procure these new 
tools and to train people to use them, we are simply imposing an- 
other mandate. 

We should incentivize and support agencies’ use of innovative 
technologies to achieve greater environment and public health pro- 
tection. I believe that the initial investment will pay for itself in 
a rather short period of time. For example, water leaking from 
mains represents significant loss of revenue and the loss of a re- 
source that is growing scarce in some areas of our country. New 
monitoring technologies can identify leaks in water mains enabling 
municipalities to target maintenance and repairs of infrastructure 
to areas of greatest need. Advanced monitoring devices can identify 
spills or pollution problems when they first occur, enabling authori- 
ties to act quickly to mitigate the problem and avoid costly clean- 
ups and risks to our public health. 

A clean environment is not a luxury. It is a necessity. We have 
years of experience to demonstrate that communities do not have 
to sacrifice public health and the environment for economic growth. 
And a clean environment is not achieved automatically as a by- 
product of a growing GDP and expanding job base. Unfortunately, 
common essential resources — land, air and water — are often used 
as free disposal areas by industry when there are no standards to 
define and require pollution controls. We learned that lesson many 
years ago. China is learning it today. The impressive economic 
growth in job creation in China in the absence of enforceable envi- 
ronmental protection standards has led to serious air, water and 
land pollution in many of their industrialized areas. It is leading 
to health problems, resource shortages, and in some areas, it has 
led to companies offering hardship pay to attract skilled people. 

Modernizing environmental regulation implies that we will move 
forward, not b^ackward, on environmental protection. The public re- 
lies on State and Federal environmental regulators to protect their 
interests. EPA and their partner agencies in the States are making 
decisions that will have impacts far into our future. Over the years 
we have seen industries come and go. That is the nature of a dy- 
namic economy. But we have never lost our need for productive 
land, clean air and clean water. Tools to modernize environmental 
regulation should be evaluated to determine whether they indeed 
help agencies to achieve greater public health and environmental 
protection, and better recordkeeping. Web-based reporting of inac- 
curate or incomplete information achieves nothing. Fast permitting 
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may benefit the permit applicant, but without robust evaluation of 
a proposed project, there is no guarantee that a new business will 
be the type of good neighbor that truly benefits an entire commu- 
nity. 

I look forward to hearing about the initiatives that are underway 
in the States from our distinguished panel of witnesses. I thank 
you all for being here this morning to share your experiences and 
ideas with the subcommittee. My bottom line, if it improves our en- 
vironmental stewardship, so be it. Let us go forward. If haste 
makes waste, if it gives us a worse outcome and avoids the mission 
statement to which we are all assigned, no go. Thank you very 
much. 

Mr. Shimkus. I thank my colleague. I turn to the Republican side 
to see if anybody wishes time for an opening statement. Seeing 
none, the Chair now recognizes the ranking member of the full 
committee, Mr. Waxman, for 5 minutes. 

OPENING STATEMENT OF HON. H ENRY A. WAXMAN, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI- 
FORNIA 

Mr. Waxman. Thank you very much, Mr. Chairman. Technology 
has an enormous potential to improve environmental protection. 
From the catalytic converter to smokestack scrubbers, technological 
advances have brought us cleaner cars and cleaner energy. Now 
mobile technology can empower citizens to monitor their environ- 
ment and can help them access real-time information about chem- 
ical releases in their neighborhoods. It is important for regulators 
to embrace new technology, and EPA and the States have taken 
significant steps toward modernization. 

In 2011, the Government Accountability Office found serious 
problems with the State Drinking Water Information System. The 
EPA is now undertaking a significant effort to improve and mod- 
ernize that system which will ensure that regulators and citizens 
have access to accurate drinking water quality information. 

Progress is also being made on hazardous substances. Consumers 
and researchers looking for information about the dangers of poten- 
tially toxic chemicals can now turn to the EPA’s ChemView Web 
portal. That new Web site brings together information from mul- 
tiple programs and sources in a sortable and searchable format. As 
more testing is done under EPA’s chemical action plans, this re- 
source will tecome more and more valuable. 

The environmental community is also using new technology to 
improve environmental protection. Just last week, an environ- 
mental group published the results of a partnership with Google 
that put sensors on Google’s Street View mapping cars to detect 
methane leaks from utility pipes under city streets. The maps they 
produced illustrate priorities for repair and replacement of aging 
lines, helping States and municipalities prioritize funding and re- 
duce carbon pollution. 

We will hear from the panel today about similar projects bring- 
ing attention to the health impacts from coal mining and empow- 
ering people to participate in the protection of their local environ- 
ment. 



6 


I welcome this opportunity to hear about some of these new tools 
and the strong partnership that has been created between EPA and 
the States to pursue E-Enterprise, a joint effort to maximize the 
use of advanced information technologies, optimize operations and 
increase transparency. 

I am supportive of efforts to improve the experience of regulated 
entities, but these initiatives should remain focused on enhancing 
environmental protection. The primary customers of environmental 
regulations, the people served by them, are the public, not the reg- 
ulated entities. 

In North Carolina last year, the new Republican head of the De- 
partment of Environment and Natural Resources shifted the agen- 
cy’s focus from protecting the public to providing customer service 
to regulated entities. When staff resigned in protest, he penned an 
op-ed to proclaim his success in turning the department into “a 
customer-friendly juggernaut.” We saw the results of that customer 
service approach in the Dan River coal ash spill. The effects of that 
spill were visible across 70 miles of the Dan River, crossing from 
North Carolina into Virginia and affecting drinking water sources 
for the citizens of Danville and Virginia Beach. According to a re- 
cent estimate, the economic impacts of the spill could exceed $70 
million. 

So as we discuss this new technology and the potential for im- 
proving the process of environmental regulation, we must ensure 
that the role of regulators as protectors of the environment is not 
undermined. State and Federal regulators should remain focused 
on protecting human health in keeping the air and water clean. 

I look forward to today’s testimony and learning how new tech- 
nologies can be adopted to achieve these goals. Thank you, Mr. 
Chairman. I yield back my time. 

Mr. Shimkus. The gentleman yields back his time. I want to 
thank him for his comments. And now I would like to recognize our 
panel. I will do that one at a time. Your full statement has been 
submitted for the record. You have 5 minutes to summarize. We 
will not be draconian if you get off for a few seconds. But if you 
go 5 minutes extra, then you might hear the gavel come down. So 
that way we can get to questions. It is a large first panel. We want 
to make sure everyone has access to your testimony and ques- 
tioning. 

So with that, first, we have Mr. Henry Darwin who is the Direc- 
tor of Environmental Quality for the State of Arizona. Sir, you are 
recognized for 5 minutes. 
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STATEMENTS OF H ENRY DARWIN, DIRECTOR, ARIZONA DE- 
PARTMENT OF ENVIRONMENTAL QUALITY; DAVID CASH, 
COMMISSIONER, MASSACHUSETTS DEPARTMENT OF ENVI- 
RONMENTAL PROTECTION; TERESA MARKS, DIRECTOR, AR- 
KANSAS DEPARTMENT OF ENVIRONMENTAL QUALITY; WIL- 
LIAM L. KOVACS, SENIOR VICE PRESIDENT, ENVIRONMENT, 
TECHNOLOGY & REGULATORY AFFAIRS, U.S. CHAMBER OF 
COMMERCE; SCOTT SLESINGER, LEGISLATIVE DIRECTOR, 
NATIONAL RESOURCES DEFENSE COUNCIL; AND MATTHEW 
F. WASSON, DIRECTOR OF PROGRAMS, APPALACHIAN 
VOICES 

STATEMENT OF HENRY DARWIN 

Mr. Darwin. Thank you. Thank you, Chairman Shimkus, Rank- 
ing Member Tonko and distinguished members of the committee. I 
am Henry Darwin, Director of the Arizona Department of Environ- 
mental Quality. I have been director of ADEQ since February 2011, 
and prior to my appointment as director, I served approximately 15 
years in various staff level and management positions throughout 
the agency, including chief counsel and acting director of the Water 
Quality Division. I am the only director in the agency’s 27-year his- 
tory to have worked in all three of ADEQ’s environmental pro- 
grams, air, water and waste. 

As a trained hydrologist and environmental lawyer, as an en- 
forcement officer who has worked to ensure regulated facilities 
comply with environmental laws, and as a former rank-and-file 
staff member who sat long hours inside a cubicle, I believe I bring 
a unique perspective to my role as the head of a State agency re- 
sponsible for protecting and enhancing public health and the envi- 
ronment of Arizona. 

During my tenure as a State employee, I have heard many times 
the demand for increased privatization of Government services, as 
if all that ails Government could be fixed simply by turning over 
the keys to the private sector. Roughly 40 percent of ADEQ’s an- 
nual budget is already allocated to private, outside services. So we 
readily support privatization as being possible for an organization 
entrusted with the important responsibility of ensuring preserva- 
tion of the delicate balance between the natural world and a society 
that depends on it for sustenance, prosperity and a rewarding qual- 
ity of life. 

This does not mean, though, that we support entrusting the pri- 
vate sector with guarding the delicate balance between environ- 
mental protection and economic prosperity. To critics who complain 
about how poorly Government agencies perform, I say amen. Such 
critics are by and large correct. Most systems of Government are 
indeed a mess, but rather than having Government run by corpora- 
tions, perhaps we might be better off encouraging agencies to oper- 
ate more like corporations — the successful corporations, of course, 
because why would we emulate flops just because they operate in 
the private sector? 

Looking at successful businesses today, we see they have several 
things in common. First and foremost, they do a very good job lis- 
tening to their customers. Second, they rapidly adapt their proc- 
esses to fulfill customer expectations. They are also adept at using 
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technology to deliver faster, better, cheaper service and integrate 
technology the right way at the right time. We only have to look 
to the demise of Blockbuster video, who used to have stores on vir- 
tually every street corner, to see the consequence of not keeping up 
with the American public’s increasing expectation that quality 
products and services be delivered immediately and online. 

At ADEQ, we have made tremendous strides in the past 2 years 
to improve productivity and efficiency for the benefit of our cus- 
tomers and shareholders by looking to the private sector for lessons 
about how to improve our processes and use technology to speed 
customer transactions. In the written comments I leave you with 
today, I elaborate on what we are doing, especially to deploy Lean 
management as a core philosophy and use it to instill a culture of 
continuous improvement throughout our organization. I also touch 
on a key project we have undertaken, which we call myDEQ, to le- 
verage e-technology to radically simplify and further speed up oper- 
ational transactions with our customers. 

The point I want to leave you with is this. To be effective in 
meeting customer expectations. Government agencies have much to 
learn from successful private-sector businesses. What business 
knows, and what Government agencies are starting to learn, is that 
to be successful, organizations must both streamline processes to 
improve capacity for a value-added activity and integrate informa- 
tion technology solutions to accelerate delivery of products and 
services. But these steps must occur in the proper order. First Lean 
your systems then integrate e-solutions. Reverse this order and 
agencies may well lock-in existing burdensome bureaucracy. 

Before closing my remarks, I would like to mention my participa- 
tion in and effort by EPA to bring Federal environmental protec- 
tion into the 21st century. Their effort, known as E-Enterprise, rep- 
resents an unprecedented level of partnership with the States. As 
a member of the leadership committee, I can tell you that EPA is 
not merely listening to States like Arizona, they are involving us 
deeply in developing a model for modern environmental protection, 
a model very close to what I have just described. Now, I am not 
usually one to say that EPA is heading in the right direction, but 
I can honestly say that I am happy to join them on this important 
journey and hope that we can count on your support. Thank you. 

[The prepared statement of Mr. Darwin follows:] 
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Introduction - Oral Remarks 

Thank you, Mr. Chairman and distinguished members of the Committee. I am Henry Darwin, Director of 
the Arizona Department of Environmental Quality (ADEQ). I have been director of ADEQ since February 
2011, and prior to my appointment as director, I served approximately 15 years in various staff level and 
management positions throughout the agency. Including chief legal counsel and acting director of the 
Water Quality Division. I am the only director in the agency's 27-year history to have worked in all three 
of ADEQ's environmental program divisions (Air, Water and Waste.) 

As a trained hydrologist and environmental lawyer, as an enforcement officer who has worked to ensure 
regulated facilities comply with environmental laws, and as a former rank-and-filed staff member who 
sat long hours for too many days inside a cubicle, I believe I bring a unique perspective to my role as 
head of the state agency responsible for protecting and enhancing public health and the environment of 
Arizona. 

During my tenure as a state employee, I have heard many times the demand for increased privatization 
of government services - as if all that ails government could be fixed simply by turning over the keys to 
the private sector. Roughly 40 percent of ADEQ's annual budget is already allocated to private, outside 
services. So we readily support privatization as being possible for an organization entrusted with the 
important responsibility of ensuring preservation of the delicate balance between the natural world and 
the society that depends on it for sustenance, prosperity and a rewarding quality of life. This does not 
mean, though, that we support entrusting the private sector with guarding the delicate balance 
between environmental protection and economic prosperity. 

To critics who complain about how poorly government agencies perform, I say, "Amen." Such critics are 
by and large correct. Most systems of government are indeed a mess, but rather than having 
government run BY corporations, perhaps we might be better off encouraging agencies to operate more 
LIKE corporations, The successful corporations, of course, because why would we emulate flops just 
because they operate in the private sector? 

Looking at successful businesses today, we see they have several things in common. First and foremost, 
they do a very good job listening to their customers. Second, they rapidly adapt their processes to fulfill 
customer expectations. They are also adept at using technology to deliver better, faster, cheaper service 
and integrate technology the right way at the right time. We only have to look to the demise of 
Blockbuster video who used to have stores on virtually every street corner to see the consequence of 
not keeping up with the American public's increasing expectation that quality products and services be 
delivered immediately and on-line. 

At ADEQ, we have made tremendous strides in the past two years to improve productivity and efficiency 
for the benefit of our customers and shareholders by looking to the private sector for lessons about how 
improve our processes and use technology to speed customer transactions. In the written comments I 
leave you with today, I elaborate on what we're doing, especially to deploy Lean management as a core 
philosophy and use it instill a culture of continuous improvement throughout our organization. I also 
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touch on a key project we have undertaken, which we call "myOEQ," to leverage e-technology to 
radically simplify and further speed up operational transactions with our customers. 

The point I want to leave you with is this: To be effective in meeting customer expectations, government 
agencies have much to learn from successful private sector businesses. What business knows, and what 
government agencies are starting to learn, is that to be successful, organizations must both streamline 
processes to improve capacity for value added activity AND integrate information technology solutions 
to accelerate delivery of products and services. But these steps must occur in the proper order: first 
Lean your systems then integrate e-solutlons. Reverse this order and agencies may well lock-in existing 
burdensome bureaucracy. 

Ignore Your Customers at Your Peril 

The Arizona Department of Environmental Quality (AOEQ) has been a cabinet level agency since July 
1987. 1 am honored to be one of the privileged fewto have served as director of ADEQ, and the only one 
who joined the agency as a staff-level employee and worked in each of its three environmental program 
divisions - Air Quality, Water Quality and Waste Programs. As someone who has worked as an 
enforcement officer, and sat in cubicles alongside other rank-and-file staff, i can say that I absolutely 
agree with our critics who have taken issue with the way the agency has performed over the years. As 
an employee, I could see the waste and I could feel the impact it had on both our customers and my 
coworkers. This experience framed my thinking, and I vowed that if ever came the day I’d be in a 
position to change how we performed as an agency, I'd make it my personal mission to fix things. 

The recession actually gave us the opportunity. Like agencies elsewhere in Arizona and across the 
country, ADEQ was forced to downsize, losing about a third of our workforce even as new regulatory 
requirements and initiatives from EPA mounted. We had to find a way to restore capacity, One of our 
first steps was to take a close, hard look at our ecosystem and its myriad of components that influence 
our decision-making. In short, we listened to our customers and what they said we must do increase 
value in delivering our products and services. 

Another thing high on the list was to invest time in talking with our own labor force. Using a method of 
interview known as Appreciative Inquiry, we talked at length with of our staff to find out what brought 
them to State service in the first place, and to ADEQ specifically. We wanted to learn from each of them 
what changes they would like to see that could possibly rekindle the magic and make their "dream 
ADEQ" a reality within the next five years. These interviews were documented and resulted in many of 
the commitments ADEQ leadership set about achieving in the immediate aftermath of the recession to 
unleash our human potential within the organization. 

In an admittedly bold move, we also worked with our elected leaders to remove ADEQ from the State's 
General Fund in favor of a fee-for-service model. Today, roughly 85 percent of ADEQ's $133 million 
budget comes from fees and other revenue from the regulated community. The shake-up actually gave 
ADEQ both the freedom and the imperative to begin making changes that our customers - the 
organizations paying for our products and services - demanded. 
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As seen from the employee perspective, the changes that need to occur are about building capacity so 
that we can do more environmental good. We have to stop performing those activities that do not result 
in value-added benefit for our customers fi.e., the end users of our products and services). As for our 
customers, they merely expect us to get faster and more efficient at delivering products and services 
they depend on us to provide. In an age of Netflix and Amazon, people now expect transparent and 
nearly instantaneous results, A lesson we have learned is that you ignore your customers' wishes and 
expectations at your peril, because they will invent solutions, and impose changes on you, changes you 
may not like. 

Lean Deployment 

We made a conscious choice at ADEQto deploy Lean as our management philosophy. There are other 
business methods to choose from, and Lean alone is not the sole answer to all that ails us as an agency. 
We have other strategies in place to unleash human potential, strengthen core programs and increase 
outreach as a way to educate and inform citizens about the value ADEQ brings to Arizona, 

Lean was our preferred method, in part, because as a science-based agency, it was already familiar to 
us. In fact, some of our staff had been engaging in what we like to call "guerilla Lean" on their own to 
make their work easier. Lean's emphasis on process improvement using the Plan-Do-Check-Act model 
(commonly referred to as the Deming Cycle) is known to the world over as a scientific method. ADEQ is 
committed to developing a culture of continuous improvement at the very core of our organization. The 
method by which we are deploying Lean is intended to build a strong foundation of continuous 
improvement by working iteratively, in stages, so that each unit and team uses the tools and techniques 
as we roll them out to improve the actual work that they do. Such hands-on learning helps build 
employee engagement, too, as our processes become faster and more value-added. Time no longer 
spent on wasteful activity is freed up so staff can focus on doing more environmental good. We also 
have deployed visual management tools, familiar in many industrial and manufacturing settings, so that 
staff members may track progress and see how their ideas translate into process improvement projects 
that tie directly to the outcome based performance measures in the agency's Strategic Plan. 

Since beginning its Lean transformation in 2012, ADEQ has completed more than 150 process 
improvement projects to date. The results have been impressive. For example, we have: 

• Reduced by more than 60 percent the average permitting timelines for the most complex 
permits 

• Reduced by more than 50 percent the average time required to return facilities to compliance 

• Reduced by more than 70 percent the average time to retrieve public records 

• More than doubled the number of state-led underground storage tank cleanups (as compared 
to 2011) 

• Closed two State superfund sites (zero closures in the previous 15+ years) 


MyDEQ 

In addition to the results from eliminating waste and streamlining processes to make them more 
efficient and value-added, customers invariably still expect even faster service. This is true even in cases 
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like ADEQ is experiencing where we've drastically improved our process times. The public no longer 
compares government agencies to one another anymore; they expect us to be just like Amazon. By 
deploying Lean in a systematic, iterative way, we are discovering the root causes of problems, reducing 
the number of wasteful steps in our processes, and in some cases, eliminating whole processes 
altogether because they are not value-added in terms of what customers are willing to pay for. 
Efficiencies gained, in turn, result in freed up capacity to look at faster, better, cheaper ways to deliver 
service. Without information technology, though, we are still unable to meet customer demand for 
immediate delivery of products and services. 

E-technology is critical to an organization's ability to deliver radically simpler, faster service and respond 
to ever-growing customer expectation. But agencies must but be careful not to apply information 
technology solutions to existing inefficient, and often overly bureaucratic, ways of doing business. It's 
important first to do the laborious work up front, identifying customer value streams, ensuring you have 
standard work flow for similar type activities so continuous improvement can occur. If you get these 
steps out of order, you run an almost certain risk of locking in inefficiency because of the considerable 
financial investment such solutions often incur. Conversely, if performed in the correct sequence, 
process improvements involving information technology can greatly enhance and even accelerate 
improving the delivery of government services. 

In my opinion, ADEQ. is doing things the right way, as evidenced by the myDEQ Web-based portal 
project, which will enable the agency's customers to conduct all manner of business transactions they 
have with us, from submitting required data and reports to applying for and receiving permits. Over 
18,000 facilities in Arizona currently conduct business with ADEQ, resulting in some 28,000 paper 
transactions a year. There is a lot of wasted effort embedded in the current process, and it invites error 
and delay in evaluating adherence to environmental requirements. For example, ADEQ receives 
between 25 and 500 applications for each of 70 permits types annually; only three of these are currently 
available on-line, This requires customers to fill out applications by hand, submit their paper copies to 
the Department, where staff then must manually enter the data into our system. We estimate that for 
many of these permitting processes, we can improve elapsed time in days, from application submission 
to permit issuance, by 67 to 99 percent. 

Though certainly worthy goals, the point of myDEQ is not simply to make things simpler and easier for 
customers and staff. The fact is, real environmental good results, and the public at large benefits, when 
those we regulate are able to report their activities, receive feedback about compliance, and take 
corrective action quicker. After deploying myDEQ, those who are required to report monitoring data by 
ADEQ's groundwater protection permits will be able to submit their information on-line and get 
feedback about compliance within 24 hours. Prior to myDEQ, permittees would receive feedback 
regarding compliance at best three months after submitting the data, if at all. More timely feedback 
about compliance will mean an opportunity for quicker corrective action - a result Ohio has already 
documented after implementing on-line self-monitoring report forms. 


Conclusion 
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Ultimately myDEQwill result in more environmental good as customers are able to complete their 
transactions with the agency faster with less potential for error. They will more likely be in compliance 
with environmental laws and rules at inspection because the whole process, which has been thoroughly 
leaned, will be increasingly transparent and streamlined for value added customer benefit. Customers 
get exactly what they need when they need it and are ready to receive it. This is the point of Lean, made 
radically faster and simpler when e-technology is applied in responsible order. Because we're doing 
these steps correctly, myOEQ will be more than the most ambitious project to date in the history of the 
agency; it will be the legacy from which further progress and environmental benefit result. 
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Mr. Shimkus. Thank you. Now, the Chair recognizes Commis- 
sioner David Cash from Massachusetts, the State of Massachu- 
setts, and he is in charge of the Department of Environmental Pro- 
tection. Sir, you are recognized for 5 minutes. 

Mr. Cash. Thank you. 

Mr. Shimkus. Well, I was going to say Commonwealth, hut I 
couldn’t get it out. 

STATEMENT OF DAVID W. CASH 

Mr. Cash. Thank you very much. Chairman Shimkus, and Rank- 
ing Member Tonko and other distinguished members of the sub- 
committee. It is a pleasure to be here today to talk about how the 
Massachusetts Department of Environmental Protection has been 
able to reach its two complementary goals of protecting public 
health and the environment and helping drive economic develop- 
ment. The agency, catalyzed by both significant reductions in re- 
sources and an evolving new economic development mission, de- 
vised a path forward that not only ensured the agency fulfilled its 
critical missions of protecting the environment, ensuring public 
health, and preserving the Commonwealth’s natural resources, but 
also supported the needs of the Commonwealth’s regulated commu- 
nity to facilitate growth and economic development. 

Between 2002 and 2011, MassDEP’s budget and staffing were re- 
duced by more than 30 percent with no corresponding reduction in 
the agency’s statutory environmental mission. In response, 
MassDEP undertook initiatives to restore alignment between avail- 
able agency resources and work requirements. Those initiatives in- 
cluded identification and implementation of alternative regulatory 
approaches to streamline MassDEP’s processes and procedures and 
pursuing major information management initiatives to increase au- 
tomation and effectiveness of agency activities. 

MassDEP’s Regulatory Reform Initiative provided a mechanism 
for reviewing existing regulations to identify efficiency improve- 
ments which were required of all State agencies under Governor 
Deval Patrick’s Economic Development Reorganization Act of 2010. 
MassDEP solicited regulatory reform ideas from a wide array of ex- 
ternal stakeholders as well as from agency staff in consultation 
with other agencies including our Economic Development Agency. 
This solicitation effort included establishing an external Regulatory 
Reform Working Group to serve as key advisors in addition to 
hosting discussion forums with a number of other external stake- 
holders, with representatives as diverse as the Massachusetts 
Health Officers Association, Boston Bar Association, Associated In- 
dustries of Massachusetts, and a group of prominent environmental 
advocacy groups. Successful alternative approaches being used by 
other States across the Nation were also evaluated. 

As a result of its Regulatory Reform Initiative, MassDEP rec- 
ommended changes that (1) streamlined environmental permitting 
requirements, (2) eliminated certain State permits that either were 
of low environmental protection value or duplicated local approvals, 
and (3) encouraged better environmental outcomes by reducing bar- 
riers to environmentally and economically beneficial projects such 
as renewable energy. The resulting programmatic changes will 
achieve substantial agency efficiencies without sacrificing environ- 
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mental protection by allowing MassDEP to disinvest from low- 
value regulatory activities, rely upon local regulatory entities 
where redundant oversight currently exists, and utilize authorized 
and accredited third parties for selective environmental inspection 
and regulatory implementation services. These regulatory changes 
include improvements to the following MassDEP programs: the 
cleanup of oil and hazardous materials waste sites; public water- 
front protection; wetlands protection; septic systems; solid waste 
transfer stations and landfills; and siting of clean energy projects. 
Promulgation of these regulations is complete, with the exception 
of wetlands and waterfront protection regulations which are due to 
be finished by the end of this year. 

One significant example of how MassDEP’s streamlining of the 
regulatory permitting process resulted in reducing barriers to envi- 
ronmentally beneficial projects is the use of closed and capped 
landfills to support renewable energy facilities, such as solar panels 
or wind turbines. Previously, MassDEP regulations prohibited the 
utilization of closed and capped landfills for any other purpose. By 
understanding the opportunity that renewable energy facilities 
could provide for closed landfills, MassDEP revised its regulations 
to allow renewable energy projects while maintaining environ- 
mental protection. Just in the last couple of years, 52 projects at 
about 100 megawatts of renewable energy have been proposed, and 
23 of those are already running. 

In addition to effectively revising its regulations, MassDEP is un- 
dertaking an agency-wide review of its business processes to 
achieve greater efficiency and consistency across the Agency. The 
effort was initiated in coordination with MassDEP’s proposed infor- 
mation system development effort, known as EIPAS, Energy and 
Environmental Information and Public Access System, and is in- 
tended to enable both MassDEP to perform timely, predictable and 
cost-effective permitting and implement data-driven strategies and 
policies, while responding effectively to environmental threats. 

In particular, EIPAS is designed to reduce uncertainty and time 
to businesses, improve stewardship of Massachusetts’ environ- 
mental resources, use data-driven strategies and policies, increase 
civic engagement, and enhance collaboration and data sharing. 

Massachusetts’ Brownfield programs also has incentives that are 
available to buyers and sometimes sellers of contaminated prop- 
erty, provided it is a commitment to environmental cleanup and 
property redevelopment. We have committed to this clean-up in 
such a way that we are coordinating data gathering for a variety 
of different criteria that the developing community is interested in 
accessing and coordinating this with our MassGIS system, so 
through a mapping and data program, we are able to provide infor- 
mation to municipalities and the development community on these 
sites that show great promise for both renewable energy develop- 
ment and development of more traditional economic development. 

Finally, by partnering with EPA on the E-Enterprise for the En- 
vironment Initiative, MassDEP and EPA can achieve additional 
governmental efficiencies while reducing administrative burden re- 
duction. E-Enterprise for the Environment is an innovative 21st 
Century business strategy utilizing joint governance of States and 
EPA to improve the performance of our shared environmental en- 
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terprise by closely coordinating job program implementation and 
creating efficiencies for the regulated community and the public. 

Through continued support of the E-Enterprise, I believe that 
EPA, the States and regulated entities will all benefit from a more 
coordinated environmental enterprise. I also believe that the E-En- 
terprise Initiative will maximize governmental efficiencies and sig- 
nificantly reduce administrative burdens through streamlining reg- 
ulations, optimizing processes and coordinating system develop- 
ment activities. 

Thank you for providing me this opportunity to provide testi- 
mony today. I am happy to take any questions. 

[The prepared statement of Mr. Cash follows:] 



17 


Testimony 

Subcommittee on Environment and the Economy 
House Committee on Energy and Commerce 
Wednesday, July 23, 2014 
By 

David W. Cash, Commissioner 
Massachusetts Department of Environmental Protection 


Main Points 

1. Massachusetts Department of Environmental Protection (MassDEP) is executing a multi pronged 
approach to improve the agency's ability to fulfill its critical mission of protecting the 
environment, the public health of Massachusetts citizens, and the Commonwealth's natural 
resources through regulatory reform and enhanced information management system design. 

2. MassDEP has pursued these activities to reduce regulatory burden, maximize efficiencies, and 
increase agency responsiveness to the Commonwealth's regulated community, while 
maintaining or increasing environmental protection. 
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Testimony 

Subcommittee on Environment and Economy 
House Committee on Energy and Commerce 
Wednesday, July 23, 2014 
By 

David W. Cash, Commissioner 
Massachusetts Department of Environmental Protection 


Thank you for inviting me here today to talk about how the Massachusetts Department of 
Environmental Protection has been able to reach its two complementary goals of protecting public 
health and the environment and helping drive economic development. The agency, catalyzed by both 
significant reductions in resources and an evolving new economic development mission, devised a path 
forward that not only ensured the agency fulfilled its critical mission of protecting the environment, 
ensuring public health, and preserving the Commonwealth's natural resources, but also supported the 
needs of the Commonwealth's regulated community to facilitate growth and economic development. 

Between 2002 and 2011, MassDEP's budget and staffing were reduced by more than 30%, with 
no corresponding reduction in the agency's statutory environmental mission. In response, MassDEP 
undertook initiatives to restore alignment between available agency resources and work requirements. 
Those initiatives included: 1) identification and implementation of alternative regulatory approaches to 
streamline MassDEP's processes and procedures and 2) pursuing major information management 
initiatives to increase automation and effectiveness of agency activities. 
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MassDEP's Regulatory Reform Initiative provided a mechanism for reviewing existing regulations 
to identify efficiency improvements which were required of all state agencies under Governor Deval 
Patrick's Economic Development Reorganization Act of 2010. MassDEP solicited regulatory reform 
ideas from a wide array of external stakeholders, as well as from agency staff. This solicitation effort 
included establishing an external Regulatory Reform Working Group to serve as key advisors in addition 
to hosting discussion forums with a number of other external stakeholders (which represented diverse 
interest groups, such as the Massachusetts Health Officers Association, the Boston Bar Association, 
MassDEP's Superfund Advisory Committee, the Associated Industries of Massachusetts, the 
Massachusetts Municipal Association and a group of prominent environmental advocacy organizations). 
Successful alternative approaches being used by other states across the nation were also evaluated for 
application by MassDEP on behalf of the Commonwealth. 

As a result of its Regulatory Reform Initiative, MassDEP recommended changes that 1) 
streamlined environmental permitting requirements, 2) eliminated certain state permits that either 
were of low environmental protection value or duplicated local approvals, and 3) encouraged better 
environmental outcomes by reducing barriers to environmentally beneficial projects such as renewable 
energy. The resulting programmatic changes, which are now being codified into final regulations, will 
achieve substantial agency efficiencies without sacrificing environmental protection, by allowing 
MassDEP to disinvest from low-vaiue regulatory activities, rely upon local regulatory entities where 
redundant oversight currently exists, and utilize authorized and accredited third parties for selective 
environmental inspection and regulatory implementation services. These regulatory changes include 


Improvements to the following MassDEP programs: the cleanup of oil and hazardous materials waste 
sites; public waterfront protection; wetlands protection; wastewater permitting; septic systems; solid 
waste transfer stations and landfills; asbestos abatement; and clean energy projects. Promulgation of 
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these regulations is complete, with the exception of wetlands and waterfront protection which are 
expected to be promulgated before the end of 2014. 

One significant example of how MassDEP's streamlining of the regulatory permitting process resulted in 
reducing barriers to environmentally beneficial projects is the use of closed and capped landfills to 
support renewable energy facilities, such as solar panels or wind turbines. Previously, MassDEP 
regulations prohibited the utilization of closed and capped landfills for any other purpose. By 
understanding the opportunity that renewable energy facilities could provide for closed landfills, 
MassDEP revised its regulations to allow renewable energy projects while maintaining environmental 
protection. MassDEP has approved to date: 52 projects rated at 99.9 megawatts of renewable energy 
projects on closed landfills, and of those projects, there are 23 projects currently operating generating 
43.8 megawatts. 

In addition to effectively revising its regulations, MassDEP is undertaking an agency-wide review of its 
business processes to achieve greater efficiency and consistency across the Agency. This effort was 
initiated in coordination with MassDEP's proposed information system development effort, known as 
EIPAS. Once developed, the Energy and Environmental Information and Public Access System (EIPAS) is 
intended to enable both MassDEP (and its sister state environmental and energy agencies) to perform 
timely, predictable and cost-effective permitting, implement data driven strategies and policies, and 
respond effectively to environmental threats. In particular, EIPAS will be designed to enhance the 
permitting process by enabling the submittal of data electronically in an easy-to-use manner, including 
the online provisioning of fact sheets and permit pre-application guidelines to facilitate the permitting 
process for the permittee. While MassDEP has existing data systems and an online reporting system, 
these systems are built on out-dated technology and cannot meet agency needs. 

Overall, the goals of the new EIPAS system include: 
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• Reduced uncertainty and time to business 

• Improved stewardship of Massachusetts environmental resources through quicker 
identification of problems/violations resulting in faster mitigation and resolution. 

• Execute data driven strategies and policies 

• Increased civic engagement 

• Enhance collaboration and data sharing with other agencies (state, Federal and municipalities). 

Through implementation of the new EIPAS system, MassDEP expects to provide information to 
regulated entities and constituents that will promote economic development by utilizing improved 
permitting guidelines and tools to facilitate access to data regarding all aspects of the permitting 
process. One important example of how online data will provide valuable benefits to constituents and 
supports economic development pertains to Brownfields properties. The Commonwealth of 
Massachusetts is committed to the cleanup and redevelopment of Brownfields properties as a way to 
stimulate the state economy while promoting environmental protection goals. Typically, Brownfields 
properties have certain characteristics in common: these sites are typically abandoned or for sale or 
lease; they typically were utilized previously for commercial or industrial purposes; and the properties 
may have been reported previously to MassDEP because contamination has been found. 

Massachusetts has Brownfields program incentives that are available to buyers, and sometimes 
sellers, of contaminated property, provided there is a commitment to environmental cleanup and 
property redevelopment. Brownfields properties are often located in communities where there is a pre- 
existing infrastructure, workforce and other amenities. There are multiple state incentives can help 
parties identify risk, limit liability, and fund the cleanup of Brownfields sites, enabling their re-use for 
industry, housing and other purposes. Through the future implementation of the EIPAS system, it is 
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MassDEP's intent to utilize Geographic Information Systems (GIS) to display Brownfield sites, in a map 
format, that are available for redevelopment, and provide easy access to corresponding documents, to 
enable realtors and other investors to more easily find sites that are available for development. 

Finally, by partnering with EPA on the E-Enterprise for the Environment Initiative, MassDEP and EPA 
can achieve additional governmental efficiencies while reducing administrative burden reduction. E- 
Enterprise for the Environment is an innovative 21st Century business strategy utilizing joint governance 
of States and EPA (and soon Tribes) to improve the performance of our shared environmental enterprise 
by closely coordinating program implementation and creating efficiencies for the regulated community 
and the public. 

Joint governance of the E-enterprise effort means EPA and the States together are coordinating 
investments, implementing program improvements and modernization, and achieving economies of 
scale. A new state-EPA governance body, the E-Enterprise Leadership Council, coordinates priority 
setting and funding. Together, we believe that this effort will make permitting simpler and more 
efficient for the regulated community while enhancing our shared environmental protection goals. 
MassDEP participates on the leadership board for E-Enterprise for the Environment and believes 
strongly in its vision and the opportunities this effort will bring to our regulated entitles and 
constituents. 

Through continued support of the E-Enterprise for the Environmental Initiative, I believe that EPA, 
the states and regulated entities will all benefit from a more coordinated environmental enterprise. I 
also believe that the E-Enterprise Initiative will maximize governmental efficiencies and significantly 
reduce administrative burdens through streamlining regulations, optimizing processes and coordinating 
system development activities. 
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Thank you for providing me \A/ith this opportunity to provide testimony today, I am happy to take any 
questions. 
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Mr. Shimkus. Thank you. Now I would like to recognize Director 
Teresa Marks, Director of Environmental Quality from the State of 
Arkansas. 


STATEMENT OF TERESA MARKS 

Ms. Marks. Chairman Shimkus, Ranking Member Tonko and all 
the members of the subcommittee, thank you for inviting me to 
speak today about my department’s ongoing efforts to modernize 
environmental regulations through electronic reporting. 

By way of disclaimer, let me just say initially that I am probably 
the least tech-savvy person in this room. I am one of those people 
that when I fire up my computer in the morning, I am still amazed 
by the miracle of email. But I am a very practical person, and I 
realize the tremendous benefits that can be achieved through the 
use of electronic reporting. 

The Arkansas Department of Environmental Quality strives to 
be responsive to members of the public, whether they are seeking 
water quality data, filling out a Title V air permit application or 
reporting an environmental concern. 

We all realize that electronic reporting doesn’t completely replace 
traditional ways of doing business. A citizen in Rose Bud wanting 
a speaker for the local Lion’s Club will probably still pick up the 
phone, and the owner of a small salvage yard in Romance will most 
likely mail in their storm water permit application. But electronic 
reporting puts a wealth of information and opportunity at a user’s 
fingertips and greatly benefits the department. Users save time 
and money, not to mention the sparing of a few trees. From the de- 
partment’s standpoint, electronic reporting allows us to more quick- 
ly respond to complaints, review permits and upload data. In this 
day and age, the large majority of the businesses and residents we 
serve are tech savvy so it behooves the department to keep up. 

I would like to talk briefly about what ADEQ has done to mod- 
ernize reporting and how we plan to improve and expand electronic 
offerings in the future. Since 2012, ADEQ has used the State and 
Local Emissions Inventory System, or SLEIS as it is referred to, to 
allow permitted facilities to submit point source emissions inven- 
tory data online. SLEIS is compliant with the Environmental Pro- 
tection Agency’s Cross-Media Electronic Reporting Regulation, com- 
monly called CROMMER. ADEQ used an EPA grant to develop the 
system in partnership with environmental agencies in Arizona, 
Delaware, New Hampshire, West Virginia, and Tennessee. The sys- 
tem has proven popular in our State with 90 to 95 percent of re- 
porting facilities entering their data directly into the system. 

Hazardous waste generators and treatment, storage and disposal 
facilities in Arkansas can use a CROMMER-approved system to 
submit annual reports that detail how much hazardous waste a 
given facility generates or manages. Clean Water Act permit hold- 
ers can submit discharge monitoring reports electronically using a 
NetDMR system developed by EPA and used nationally. Again, 
these reporting tools streamline the reporting process not only for 
the public, but for ADEQ’s employees as well, resulting in the sav- 
ing of both public and private resources. 

An example of how modernized reporting has made the depart- 
ment more efficient is the use of electronic tablets in our Regulated 
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Storage Tanks Division. Each inspector at ADEQ in the Storage 
Tank Division carries such a tablet when performing facility in- 
spections. The inspection forms are loaded onto the tablets, and the 
inspector is able to fill out the form on site while in the presence 
of the facility operator. Once the inspection is complete, the facility 
operator signs the inspection report, and with the use of secure 
software, the form is locked to ensure the signature can’t be copied 
or the form changed without the facility operator’s knowledge. The 
inspection report can be printed on site with the mobile printers 
they carry in their truck and given to the facility owner who can 
start addressing potential issues immediately instead of waiting for 
a copy of the report to arrive through traditional mail services. 

We are excited about the strides we have made to modernize re- 
porting in recent years, but in many ways the best is yet to come. 

I often say that the citizens of Arkansas are our eyes and ears. 
Our inspectors insure that facilities across Arkansas comply with 
their permits, but they can’t be everywhere all the time. Currently 
citizens can submit complaints online 24 hours a day or call our of- 
fices directly when they see something they view as an environ- 
mental hazard. Our staff is developing a mobile application that 
would allow users to submit complaints, along with GPS coordi- 
nates and photos, from their phones. Those details will aid our in- 
spectors in determining the severity of any violation as well as the 
exact location of the area of concern. This information will be in- 
valuable in addressing violations in a timely and efficient manner. 

Finally, we are in the late stages of developing an ePortal system 
that will allow applicants to apply for permits, licenses and reg- 
istrations online. The ePortal system, which we hope to roll out in 
the fall, was developed using CROMMER standards and is cur- 
rently being reviewed by EPA. The first feature to go live will be 
the online permit applications submission process. The develop- 
ment of this system has involved an incredible amount of staff time 
and resources, a good bit of trial and error and a lot of testing. But 
we are confident the end result will be well worth the effort. 

Electronic reporting has allowed the department to be more effi- 
cient and more responsive. We hope to continue to improve and ex- 
pand our offerings to meet the demands of the public in the most 
efficient and effective way possible. 

Thank you for your time. I would be happy to answer any ques- 
tions. 

[The prepared statement of Ms. Marks follows:] 
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Testimony 

Hearing on Modernizing the Business of Environmental Regulation and Protection 
House Committee on Energy and Commerce, 

Subcommittee on Environment and the Economy 
Wednesday, July 23, 2014 
By 

Teresa Marks, Director Arkansas Department of Environmental Quality- 

Main Points 

1 . The Arkansas Department of Environmental Quality (department) recognizes the 
importance of providing the public with procedures to obtain and provide information 
electronically 

2. The department has taken a number of steps to modernize reporting for the public and our 
own employees through: 

a. Point Source Emissions Inventory 

b. Semi-annual monitoring and annual compliance certifications for Air Permits 

c. Hazardous waste generation 

d. Discharge monitoring reports 

e. Mobile inspections that can be uploaded from the field to the web 

3. The department is continuing to develop and expand its electronic offerings through: 

a. ePortal - an online system that will provide online permitting 

b. mobile apps that will allow residents to submit complaints from their smartphones 
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Ladies and gentleman of the subcommittee, thank you for inviting me to speak today 
about my department’s ongoing efforts to modernize environmental regulations through 
electronic reporting. The Arkansas Department of Environmental Quality strives to be responsive 
to members of the public, whether they’re seeking water quality data, filling out a Title V air 
permit or reporting an environmental concern. 

We all realize that electronic reporting doesn’t completely replace traditional ways of 
doing business. A citizen in Rose Bud wanting a speaker for a local club will probably still pick 
up the phone and the ow'ner of a small salvage yard in Romance will most likely mail in their 
stormwater permit. But electronic reporting puts a wealth of information and opportunity at a 
user’s fmgertips and greatly benefits the department. Users save time and money, not to mention 
the sparing of a few trees. From the department’s standpoint, electronic reporting allows us to 
more quickly respond to complaints, review permits and upload data. In this day and age, the 
large majority of the businesses and residents we serve are tech .savvy so it behooves the 
department to keep up. 

I’d like to talk briefly about what ADEQ has done to modernize reporting and how we 
plan to improve and expand electronic offerings in the future. 

Since 2012, ADEQ has u.sed the State and Local Emissions Inventory System, or SLEIS 
to allow permitted facilities to submit point source emissions inventory data online, SLEIS is 
compliant with the Environmental Protection Agency’s Cross-Media Electronic Reporting 
Regulation, commonly called CROMMER. ADEQ used an EPA grant to develop the system in 
partnership with environmental agencies in Arizona, Delaware, New' Hampshire, West Virginia 
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and Tennessee. The system has proven popular in our state with 90 to 95 percent of reporting 
facilities entering their data directly into the system. 

Hazardous waste generators and treatment, storage and disposal facilities in Arkansas can 
use a CROMMEiR-approved system to submit annual reports that detail how much hazardous 
waste a given facility generates or manages. 

Clean Water Act permit holders can submit discharge monitoring reports electronically 
using a “NetDMR” system developed by EPA and used nationally. 

Again, these reporting tools streamline the reporting process not only for the public, but 
for ADEQ's employees as well, resulting in the .saving of both public and private resources. 

An e.xample of how modernized reporting has made the department more efficient is the 
use of electronic tablets in our Regulated Storage Tanks Division. Each inspector at ADEQ 
carries such a tablet when performing facility inspections. The inspection forms are loaded onto 
the tablets and the inspector is able to fill out the form on site while in the presence of the facility 
operator. Once the inspection is complete, the facility operator signs the inspection report and 
with the use of secure software the form is locked to ensure the signature can’t be copied or the 
form changed without the facility operator's knowledge. The inspection report can be printed on 
site and given to the facility owner, who can start addressing potential issues instead of waiting 
for a copy of the report to arrive through traditional mail services. 

We’re excited about the strides we’ve made to modernize reporting in recent years, but in 


many ways the best is yet to come. 
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1 olien say that the citizens of Arkansas are our eyes and ears. Our inspectors insure that 
facilities across Arkansas comply with their permits, but they can’t be everywhere all the time. 
Currently citizens can submit complaints online 24 hours a day or call our offices directly when 
they see something they view as an environmental hazard. Our staff is developing a mobile 
application that would allow users to submit complaints, along with GPS coordinates and photos, 
from their phones. Those details will aid our inspectors in determining the severity of any 
violation as well as the e.xact location of the area of concern. This information will be invaluable 
in addressing violations in a timely and efficient manner. 

Finally, we’re in the late stages of developing an ePortal system that will allow applicants 
to apply for permits, licenses and registrations online. The ePortal system, which we hope to roll 
out in the fall, was developed using CROMMER standards and is currently being reviewed by 
EPA. The first feature to go live will be the online permit applications submission process. The 
development of this system has involved an incredible amount of .staff time and resources, a 
good bit of trial and error and a lot of testing. But we are confident the end result will be well 
worth the effort. 

Electronic reporting has allowed the department to be more efficient and more 
responsive. We hope to continue to improve and expand our offerings to meet the demands of 
the public in the most efficient and effective way possible. 


Thank you for your time. I’d be happy to answer any questions. 
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Mr. Shimkus. Thank you very much. Now I would like to recog- 
nize Mr. Bill Kovacs representing the U.S. Chamber of Commerce. 
Welcome, sir. Five minutes. 

STATEMENT OF WILLIAM L. KOVACS 

Mr. Kovacs. Good morning, Chairman Shimkus, Ranking Mem- 
ber Tonko and other members of the committee. Thank you for in- 
viting me here today to discuss modernizing the business of envi- 
ronmental regulation and protection. 

The committee should really be commended for this very impor- 
tant issue dealing with the Federal-State relationship, especially in 
the implementation of environmental laws. The relationship be- 
tween the States and EPA is very important because the States 
manage most of the implementation, permitting, enforcement, in- 
spections and data collections for Federal environmental programs. 
According to ECOS, the Environmental Council of the States, the 
States manage approximately 96 percent of the Eederal programs 
that are delegated to the States. And I think it is fair to say that 
without the States’ cooperation and willingness to assume these re- 
sponsibilities, EPA would have a difficult time implementing Fed- 
eral statutes. 

The Chamber is also pleased to learn that ECOS and EPA are 
partnering in the E-Enterprise Initiative. My understanding is that 
E-Enterprise Initiative aims to modernize environmental programs 
in order to reduce paperwork, enhance services to the regulated 
community and streamline operations. E-Enterprise is presently in 
a concept phase, so it is kind of hard for us to offer a blanket sup- 
port for the program. But we do offer a general support because we 
think it is an excellent idea, and any way in which the business 
community can help, we would be glad to assist. 

It is important to note, however, that over the last — since really 
since the Carter administration, many of these efforts have been 
tried, and really, we have had somewhat of a mixed success. What 
seems to happen is the streamlining efforts literally get over- 
whelmed by a regulatory system that continuously becomes much 
more complex and much more costly. As a result, the States as- 
sume responsibility for managing more programs, implementing 
and enforcing more and newer regulations in shorter timeframes, 
and they have to do all of this with less money. In fact, the amount 
of money awarded to the States by the Federal Government has 
been reduced from $5 billion in fiscal year 2010 to $3.6 billion in 
fiscal year 2013. 

So the complexity and the cost of the mandates imposed on the 
States are significant, and they are really going to get worse as we 
cut the budgets. I think just this year, if you look at it, you are 
going to see three very complex and staff-intensive rule-makings 
that the States are going to have to pick up over the years: green- 
house gas regulations for existing power plants, ozone for which 
the States are going to do implementation plans and Waters of the 
United States. These are three huge programs that they are going 
to have to deal with. So we need to be conscious of how much we 
can impose upon the States and how much we can ask them to do 
with the resources that we are willing to give them. 
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So I have several suggestions. One is anything we can do to help 
on E-Enterprise, let us know. We will help. The Chamber has been 
very active in pursuing what we call permit streamlining. We be- 
lieve it is one of the few efforts in the Federal Government that has 
really garnered an enormous amount of bipartisan support. The 
House passed a bill on permit streamlining, H.R. 2641 with bipar- 
tisan support. The Senate Eederal Permitting and Improvement 
Act, sponsored by Senator Portman, has six Democrat cosponsors, 
and permit streamlining was one of the top recommendations of 
the President’s Jobs Council. It has been the subject of several 
presidential directives, and it has been the focus of the new infra- 
structure initiative released by the White House. I am not saying 
there is all agreement, but we are much closer on this issue than 
we are on most. 

Second, I think we can look at just some practical things. EPA 
promulgates, for example. National Ambient Air Standards. Every 
5 years it must be revised. By law they must at least review them. 
And every 5 years, EPA does revise them. This is very rushed be- 
cause when you are a State, the States have to go back, and they 
have to, once they get the Federal mandate, they have to design 
it, they have to implement it and many times they have to litigate 
it. And we are saying that rather than doing something every 5 
years, there should be more discretion because what happens is if 
you do everything in a 5-year period, the States really never catch 
up. They just finish, and they are onto a new system. And it is so 
rushed, that we really never get a time even to find out what is 
working and what is not. I think Federal agencies should truly look 
at the Unfunded Mandates Act and so should Congress. They 
should look at regulatory alternatives. 

And finally, I really think that the States do a fabulous job. In 
the course of the year they end up doing hundreds of thousands of 
types of transactions and enforcements and inspections. But some- 
times the EPA decides that it wants to over file them because it 
doesn’t like one particular way in which they are handling an 
issue. 

So anyway, with that I will quit, and thank you very much. I will 
answer any questions. 

[The prepared statement of Mr. Kovacs follows:] 
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The U.S. Chamber of Commerce is the world’s largest business federation 
representing the interests of more than 3 million businesses of all sizes, sectors, 
and regions, as well as state and local chambers and industry associations. The 
Chamber is dedicated to promoting, protecting, and defending America’s free 
enterprise system. 

More than 96% of Chamber member companies have fewer than 1 00 
employees, and many of the nation’s largest companies are also active members. 
We are therefore cognizant not only of the challenges facing smaller businesses, 
but also those facing the business community at large. 

Besides representing a cross-section of the American business community 
with respect to the number of employees, major classifications of American 
business — e.g., manufacturing, retailing, services, construction, wholesalers, and 
finance — are represented. The Chamber has membership in all 50 states. 

The Chamber’s international reach is substantial as well. We believe that 
global interdependence provides opportunities, not threats. In addition to the 
American Chambers of Commerce abroad, an increasing number of our members 
engage in the export and import of both goods and services and have ongoing 
investment activities. The Chamber favors strengthened international 
competitiveness and opposes artificial U.S. and foreign barriers to international 
business. 

Positions on issues are developed by Chamber members serving on 
committees, subcommittees, councils, and task forces. Nearly 1,900 
businesspeople participate in this process. 
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On behalf of the U.S. Chamber of Commerce, thank you for the opportunity to testify on 
“Modernizing the Business of Environmental Regulation and Protection.” My name is William 
L. Kovacs and 1 am Senior Vice President for Environment, Technology and Regulatory Affairs 
at the U.S. Chamber of Commerce. The Subcommittee should be commended for examining the 
current relationship between states and the federal government as it looks for ways to modernize 
environmental programs. This is a fundamental issue for the Chamber because states implement 
appro-ximately 96.5“/o of the environmental laws that are delegated to them.' As a result, the 
success of the Environmental Protection Agency (EPA) depends on the states to which the 
Agency provided $3.6 billion in 2013 tor the administration of its programs.^ That means that 
federal grants represent between 26% - 29 % of the environmental budgets of the .states." The 
bottom line: states continue to do the lion’s share of the implementation of federal 
environmental programs with less and less money. 

Against this background, the Chamber is pleased that the Environmental Council of the 
States (ECOS) is beginning its E-Enterprise initiative with EPA. The initiative aims to 
modernize environmental programs in order to reduce paperwork burdens, enhance services to 
the regulated community, and streamline operations. These are very w'orlhy goals involving 
innovative and sensible ideas; however, we all need to remind ourselves that this is a difficult 
objective. Every administration and Congress since the Carter Administration has made similar 
attempts with limited success. In reality, the regulatory system has become much more costly 
and complex since the late 1970s. As a result, the states have assumed more responsibility for 
implementing these new regulations, and they have done so within shorter timeframes and 
generally with less funding from the federal government. 


^ See httos://www.dropbox.com/s/iedfau4ral29oexh/EEnterDnse%200ne%20P3eer%205 21%2QFiNAl.docx . 
^ See EPA FY 2014 Budget in Brief, p. 87 f http://www2.epa.gov/planandbudget/fv2014 ). 

^ See httDs://www.dropbox.com/s/jgdbu4rqi29Qexh/EEnterpnse%200ne%20Paeer%205 21%20FiNAL,dQcx . 
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When it comes to modernizing the environmental regulatory system, the Chamber 
recommends that the states and EPA focus on top-level challenges. The number one challenge 
the Chamber has identified is permit streamlining because it is the one opportunity that can help 
create jobs and growth, both of which are vital to environmental protection. 

I. OVERVIEW 

For several years now, the Chamber has promoted and endorsed efforts to improve the 
federal environmental review and permitting process. As the President himself has said on 
several occasions, including as recently as his January 28, 2014 State of the Union address, we 
need to “cut red tape” in order to get back in the business of building things and creating jobs. 
The principles behind ECOS's E-Enterprise - innovation, modernization, and efficiency in the 
environmental review and permitting process - echo these same sentiments. The Chamber 
supports these principles and the efforts of ECOS to promote them because they address one of 
the most significant problems plaguing our current regulatory system - the maze of approvals 
and legal challenges that must be navigated before any kind of permitting decision is made on a 
development project. 

According to ECOS, E-Enterprise is “a joint initiative of States and EPA to improve 
environmental outcomes and enhance service to the regulated community, stakeholders and the 
public by using advanced monitoring and information technologies, optimizing operations, 
reducing paperwork and regulatory reporting burdens, increasing productivity through mobile 
applications, and facilitating access to more accurate information.”'* In 2013, EPA and ECOS 
signed a Memorandum of Agreement to begin the E-Enterprise initiative. That MOA focuses on 
ten principles, including streamlining and modernizing programs before automating them, 
respecting existing delegations and operating agreements, and ensuring that systems will work 
smoothly together for staff, regulated entities, and the public. ECOS maintains that “E- 
Enterprise will improve environmental results and dramatically enhance the delivery of 
environmental services to the regulated community, stakeholders, and the public.”^ 

II. STATES IMPLEMENT MOST FEDERAL ENVIRONMENTAL 
REGULATIONS 

As previously mentioned and as shown in the chart below, states implement 
approximately 96.5% of federal environmental programs,*' This is a tremendous burden for 
states, particularly from a time, money and resource perspective. To add to the difficulties that 
states face, according to ECOS, states have seen a trend in declining funds from the federal 
government to implement these programs.^ Federal budget documents confirm that EPA’s State 


Id. 

^ Id. 

® Id. The chart on page 4 ("impiementation of Federal Environmental Programs") is based upon information from 
ECOS ( https://www-dropbox.eom/s/igdbu4ral29Qexh/EEnterprise%200ne%20P3Rer%205 21%20FINALdocxj , 


'id. 
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and Tribal Assistance Grants (STAG) budget has decreased significantly in recent years. While 
the largest funding source for state environmental agencies is permit fees, federal funding is the 
second largest source. ECOvS reports that “[d]ecreasing ftinds from the federal government 
jeopardize states’ ability to implement federally delegated programs and policies,”’ 


Implementation of Federal Environmental 

Programs 


3.5 



a States 

■ Federal and 


Other 


We, the regulated community, recognize and appreciate the fact that states are carrying 
such a huge burden and doing so with .shrinking resources. Indeed, that burden is only going to 
grow in the future as EPA issues many more complex and costly regulations. On the horizon for 
states are the implementation of federal carbon regulations for new and exi,sting power plants, a 
new definition of “waters of the U.S.” under the Clean Water Act, and potentially lower National 
Ambient Air Quality Standards for ozone, .All of this amounts to a sobering conclusion - states 
are being asked to do more and more with less and less when it comes to implementing federal 
environmental programs and policies. 

Consequently, efforts to streamline the federal environmental review and permitting 
process are more critical than ever. The good news is that this streamlining can be achieved 
through some cominonsense measures: establishing time frames for the review and permitting 
process, selecting a lead agency to oversee the review and permitting process for individual 
projects, and requiring coordination among agencies for that process. The Chamber looks 
forward to working with Congress and ECOS to find ways to implement these types of measures. 

in. THE FEDERAL ENVIRONMENTAL REVIEW AND PERMITTING 
SYSTEM IS BROKEN 

The principles behind ECOS's E-Enterprise touch upon numerous issues involving the 
federal and state partnership that develops, promulgates and implements federal environmental 


“ See EPA FY 2014 Budget in Brief, p. 87 ( htto://www2.epa.gov/olan3ndbudget/fv201 41. 

See https:/./w w w.dropb ox .com/s/jRdbu4rqi29oexh/££nterprise%200ne%2QPager%205 21%20FINAL.docx . 
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programs and policies. 'Fhere is an immediate and dire need to modernize and streamline that 
process. 

The Hoover Dam was built in five years. The Empire State Building took one year and 
45 days. The Pentagon, one of the world’s largest office buildings, took less than a year and a 
half. I'he New .lersey Turnpike needed only four years from inception to completion. Fast 
forward to 20 1 4, and the results are much different. Cape Wind needed over a decade to obtain 
the necessary permits to build an offshore wind farm. After obtaining federal leases in 2005, it 
took Shell Corporation seven years to obtain oil and gas exploration permits for the Beaufort 
Sea. And the Port of Savannah, Georgia, spent thirteen years reviewing a potential dredging 
project. 

Significantly, thc.sc are not outlier projects - these projects represent the "rule'’ and not 
the "exceptions” when it comes to our federal environmental review and permitting process. 
According to an April 2014 report issued by the U.S, Government .Accountability Office (G.AO), 
when there is information available on review times under the National Environmental Policy 
.Act (NEPA), the process is a slow one with the average preparation time for the environmental 
impact statements finalized in 2012 running 4.6 years. This is the highest average since 1997. 
When the costs associated with these reviews are tracked, they are, not surprisingly, high; for 
example, the Department of Energy’s average payment for an environmental impact statement 
between 2003 and 2012 was S6.6 million. 

At a February 5. 2013, hearing before the House Subcommittee on Energy and Power, 
the Institute for Energy Research (lER) testified that it currently takes more than 300 clays to 
process a permit to drill for oil and ga.s on federal lands onshore. This is in contrast to the time it 
takes to process a permit for the .same drilling activities on private and state lands - less than one 
month. 


Time Required for Processing a Permit to Drill-Federal vs. States 
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in a J line 2014 reporl, the Office of Inspector Genera! of the IJ .S . Department of Interior 
reached similar conclusions to lER on the problems with the federal onshore oil and gas 
permitting process,'” The DOI’s IG concluded that “[i]n assessing the effectiveness and 
efficiency of the drilling permit process for oil and gas wells ... tite Bureau of Land Management 
(BLM) approves thousands of permits each year, but review times are very long.’” ' According 
to the report findings, BLM reported an average of 228 calendar days, or about 7.5 months, to 
process an application for a permit to drill (APDs) during 2012. The graph below shows the 
average processing days for APDs in BLM’s 33 field offices.'^ 


Appendix 2; APD Average Processing Days 




Oil and gas production on federal and tribal lands has averaged $3 billion in annual 
royalty revenues since 201 1 , Despite this significant revenue (and the potential for even more), 
the DOI’s IG identified the following problems plaguing the permitting process: (1) neither 
BLM nor the operators applying for the permits can predict when the permits will be approved; 
(2) “review(s) may continue indefinitely” because target dates for completing permit applications 
are neither set nor enforced; (3) "the proce.ss at most field offices does not have sufficient 
supervision to ensure timely completion; and (4) BLM does not have a “results-oricntcd 
performance goal” to tackle processing times,*' 


These delays and inefficiencies in our country’s federal environmental review and 
permitting proce.ss are systemic problems that are pervading our country across geographic and 


Available oc httD://www.doi.t!Ov /oie/reports/uDlo 3 d/CR-EV-IVIOA- 0003 - 2013 Pub lic.pdf. 

“W. atl, 

“ Id at 19. 
id. at 1. 
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industry lines. In the World Bank and International Finance Corporation’s most recent “Ease of 
Doing Business” index, the United States ranks 34“' in the world in the category “Dealing with 
Construction Permits” (in other words, permitting and building projects). If this ranking and the 
problems with the permitting system persist, real dollars will be lost, along with good-paying 
jobs. The Associated General Contractors of America testified before this Subcommittee last 
W'eek that in 2013, $91 1 billion in public and private investment in the construction of residential 
and nonresidential structures occurred in the United States.''' The construction industry 
contributes significantly to employment and GDP - “[a]n extra $ I billion in nonresidential 
construction spending adds about “3.4 billion to GDP, about $1,1 billion to personal earnings 
and creates or sustains 28,500 jobs.”'’ 

If our great nation is going to begin creating jobs at a faster rate, we must get back in the 
business of building things. But that is only going to happen if we figure out how to eliminate 
inefficiency, duplication and delays in our federal environmental review and permitting process. 
Otherwise, that process will continue to lead to stalled or even cancelled projects across the 
country. 

IV. THE IMPACTS OF A DELAYED AND INEFFICIENT 

ENVIRONMENTAL REVIEW AND PERMITTING PROCESS 

in 2009, the Chamber unveiled Project No Project, an initiative that catalogued the broad 
range of energy projects that were delayed or halted because of the inability to obtain permits 
and endless legal challenges by opponents of development. Results of the assessment are 
compiled onto the Project No Project Website t httDi.tfvvwvv.ni'oicctnoDroiect.com ). The purpose 
of the initiative was to understand the impacts of serious project impediments on our nation. It 
remains the only attempt to catalogue the wide array of energy projects being challenged 
nationwide. 

Through Project Nv Project, the Chamber identified usable information for 333 distinct 
projects. These included 22 nuclear projects, I nuclear disposal site, 2! transmission projects, 38 
gas and platform projects, 1 1 1 coal projects and 140 renewable energy projects — notably 89 
wind, 4 wave, 10 solar, 7 hydropower, 29 ethanol/biomass and 1 geothermal project. The multi- 
state electric transmission projects were apportioned among the states, resulting in 351 state- 
level projects attributed to forty-nine states. 


See http://transportation.house.Kov/uploadedfiles/2014-07-15-Dilconis.Ddf . 
“ Id. at 9. 
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Project-~Mo-^f ejec f 

www.projectnoproject.com 



It quickly became clear from our research that the nation’s complex, disorganized process 
for permitting new facilities and its frequent manipulation by opponents constitute a major 
impediment to economic development and job creation. This realization prompted the next 
question: what are the economic effects of this problem on the economy and job growth? 

According to an economic study that we commissioned, the successful construction of 
the 351 projects identified in the Prq/ect No Project inventory could have produced a $1.1 
trillion short-term boost to the economy and created 1.9 million jobs annually during the 
projected seven years of construction.'^ Moreover, if these facilities had been constructed, they 
would have continued to generate jobs because they would have operated for years or even 
decades. According to the study, in aggregate, each year of operation of these projects could 
have generated $145 biliion in economic benefits and involved 791,000 jobs. 


The Chamber-commissioned economic study is titled Progress Derated: The Poteritial Economk Impact of 
Permitting Challenges Facing Proposed Energy Projects, which was produced by Steve Pociask of TeieNornic 
Research, LLC and Joseph P. Ruhr, Jr., Ph.D, of Widener University. An electronic copy of the study can be accessed 

at httn://svww. proiectnooroiect.com/oroEress-denied-a-studv-on-the-potenti3i- economiC-ij:npaciK)hpermjttii}£x 

riXrdipnges-f.acinE-nroi:jOsed-energv-proiects/. 
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The impacts of this country’s seriously flawed environmental review and permitting 
process sometimes go beyond facts and figures. And even more notably, those anecdotal 
impacts often are highlighted by as many Democrats as Republicans. 

• In April 2013, Senator Barbara Boxer (CA) was quoted as saying, “[tjbe 
environmentalists don’t like to have any deadlines set so that they can stall 
projects forever. . . 1 think it’s wrong, and 1 have many cases in California where 
absolutely necessary flood control projects have been held up for so long that 
people are suffering from the adverse impacts of flooding.” ' ' She also added that 
she did not think that environmentalists’ concerns about potentially rushed permit 
approvals were “legitimate.”'* The Senator made these comments in support of 
legislation that would impose deadlines for environmental reviews of water 
projects. 

• The environmental review process for a project to deepen the harbor in Savannah, 
Georgia began in 1999. The review was still not completed in September 2013 
when Vice President Biden visited the Savannah port. During his visit, the Vice 
President - recognizing that something must be done about these delayed projects 
- was quoted as saying, “What are we doing here? We’re arguing about whether 
or not to deepen this port? . . . tt’s time we get moving. I’m sick of this. Folks, 
this isn’t a partisan issue. It’s an economic is.suc.”''^ 

• Democratic Governor Jerry Brown of California, in his January 24, 2013 State of 
the State, called upon lawmakers to “rethink and streamline our regulatory 
procedures” so that they are “based upon more consistent standards that provide 
greater certainty and cut needless delays,” 

• Minnesota Governor Mark Dayton (Democratic-Karmer-Labor Party) increased 
his efforts to expedite the permitting process by announcing in January 2013 that 
he had directed the Minnesota Department of Natural Resources and the 
Minnesota Pollution Control Agency to issue or deny permits within 90 or 150 
days (depending on the nature and complexity of the permit), rather than allowing 
applications to languish indefinitely. 

As the Vice President so articulately phrased it - this issue is not a partisan one, but an 
economic one. Streamlining our permitting process, developing and building projects, and 
getting the American people back to work should be the priorities of everyone, from Democrats 
to Republicans, and state governments to the federal government. The improved process aspects 
called for in ECOS’s E-Enterprise initiative are exactly the type of efforts that will “cut red 
tape,” thereby creating jobs and generating economic revenue for the United States. 


” April 28, 2013 Los Angeles Times article by Richard Simon, "Sen. Boxer finds herself at odds with 
environmentalists." {Available ot http.latjmes.com/news/nationworld/nation/ia-na-boxer-environmentalists- 
20130429, 0,1134896.story.) 

Id. 

http:/ /www.aic.com/news/news/breaking-news/viee-Dresident-vows-savann3h-dredeinR-w ill-ha ppen-/nZvTG/ 


9 



42 


Greater efficiency in the permitting system results in more certainty for the business 
community, particularly for the purposes of project investment and planning. The streamlining 
efforts enacted in the American Recovery and Reinvestment Act, and both recent highway 
transportation bills (SAFETEA-LU and MAP-21) are proven successes when it comes to the 
federal environmental review and permitting system. According to CEQ data, of the 192,707 
NEPA reviews required for Recovery Act projects, 184,733 of them were satisfied with the 
streamlining provisions, i.e, categorical exclusions.'” Similarly, the Federal Highway 
Administration has reported that the process streamlining component of SAFETEA-LU has cut 
the time to complete a NEPA review in half, from 73 months down to 36.85 months."’ The 
next step is bringing similar successes and positive statistics to the federal environmental review 
and permitting process as a whole, through initiatives like E-Enterprise and the permit 
streamlining legislation supported by the Chamber (H.R. 2641 and S. 1397). 

V. MODERNIZING AND STREAMLINING THE PERMITTING PROCESS 
IS A PRIORITY FOR THE BUSINESS COMMUNITY 

As previously mentioned, last year ECOS and EPA signed a MOA with ten organizing 
principles forming the basis for the E-Enterprise initiative. While the regulated community 
would prefer to have a seat at the table for such discussions and while the Chamber may not 
agree with every aspect of E-Enterprise, the foundational concepts of the initiative are important 
objectives for the business community as a whole. As the states and FiPA proceed with their E- 
Enterprise initiative, the Chamber believes there are certain modifications to the initiative that 
could be easily achieved. The need for these modifications is prompted by the Chamber’s 
experience with analogous reform proposals that have garnered significant agreement from 
differing political perspectives. These recommendations are as follows: 

• Increase Coordination among Federal & State Entities: E-Enterprise aims 
overall to encourage more coordination among federal and state officials on 
environmental permitting for projects. However, the E-Enterpri,se initiative 
appears limited to reducing reporting burdens and establishing easier access to 
environmental data. If permit coordination is the focus, the Chamber urges 
support of S. 1397 (Federal Permitting Improvement Act) and H.R. 2641 
(Responsibly And Professionally Invigorating Development [RAPID] Act). 
These bills not only would provide better access to information through the 
development of a regulatory dashboard - an Obama Administration initiative - 
but also would provide the broader structure for streamlining permits without 
changing substantive laws. This legislation would require coordination among 
multiple agencies involved in environmental reviews, provide for concurrent 
reviews by agencies rather than serial reviews, and allow state-level 


“ The Eleventh and Final Report on the National Environmental Policy Act Status and Progress for American 
Recovery and Reinvestment Act of 2009 Activities and Projects, available at 
http://ceQ.hss. doe, gov/eeq reports/reports congress novZOll.htmi . 

Federal Highway Administration, Integrating Freight into NEPA Analysis (Sept. 2010), available at 
httD://ops.fhw3.dot.gov/public3tions/fhwahopl0033/index.htnnl . 
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environmental reviews to be used where comparable thereby avoiding needless 
duplication of state work by federal reviewers. 

• Increase Transparency: E-Enterprise seeks to increase stakeholders’ access to 
information and data used and gathered during the environmental review and 
permitting process. Increased transparency in the regulatory process is a high 
priority for the Chamber and its members. From the regulated community’s 
perspective, such transparency is important to understanding how regulations are 
formulated, justified and implemented. It should be noted, however, that the 
Information Quality Act and the Data Access Act have been law for years, but 
generally have been ignored by federal agencies. If the goal of the regulatory 
process is to work from the best information available, then agencies need to 
secure such information by being open to input from the public, but also release 
information to the public so it can better evaluate regulatory actions. Therefore, 
the transparency issue really rests in the hands of EPA. EPA must realize that the 
use of high quality data means the development of high quality policy, 

• Innovation and Modernization: E-Enterprise also endeavors to innovate and 
modernize the environmental review and permitting process. For example, it calls 
for updating the technology and information systems behind the federal and state 
permitting processes, i.e. online permits. To the extent the.se types of updates 
would bring efficiency and streamlined processes to the environmental review and 
permitting system, the Chamber and its members are supportive. These efforts to 
innovate and modernize also would save states and the regulated community 
costs, time and other resources. Notably, we must keep in mind that as records are 
made electronic and public, the federal and state agencies have a fundamental 
duty to protect Confidential Business Information. 

• Increase Review Time for Standards: EPA administers statutes that require 
periodic review of the standards established, such as the National Ambient Air 
Quality Standards. Generally, EPA makes the standard more stringent with each 
review and sometimes these changes occur before the state has completed the 
needed actions to comply with the prior review, in a sense, EPA creates a merry- 
go-round of regulations that place never ending responsibilities on the states. By 
forcing such activities, EPA fails to appreciate the limited resources of the states 
or the uncertainty that it imposes on the regulated community,"’ EPA should 
consult the states on a regular basis to ensure implementation of these kinds of 
standards can be achieved in a reasonable manner. 


Last month, Reps. Salmon (AZ) and Olson (TX) introduced H.R. 4947, the Ozone Regulatory Delay and Extension 
of Assessment Length Act of 2014, or "the ORDEAL Act." Senator Flake introduced a companion bill in the Senate, 
S. 2514. These bills would revise the ERA'S existing timeline to review the NAAQS and air quality criteria from 5- 
year intervals to 10-year intervals. Additionally, they would prohibit the EPA from finalizing, implementing or 
enforcing a revised ozone NAAQS until 2018, putting it on a true 10-year cycle. The additional time between the 
requisite NAAQS reviews would mean a more efficient use of federal and state agency resources, less confusion in 
the review and implementation of NAAQS, and NAAQS reviews based upon more comprehensive data. 
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• Improve Cost-Benefit Analysis: When EPA undertakes a cost-benefit analysis, 
it should identify clearly the cost per ton reduction, as it has in the past, but which 
more recently it has abandoned. It also should state the primary pollutant sought 
to be reduced, how much of it will be reduced, and the benefits directly related to 
the targeted pollutant. 

• No Micromanagement of State Delegated Programs: EPA should not 
micromanage state delegated and approved programs. Once EPA delegates a 
program to the state, it should not micromanage the program because of a specific 
issue over which there is disagreement. States undertake hundreds of thousands 
of regulatory actions in the course of administering a delegated program. When 
EPA disagrees with one state action, often it will “overfile” or take enforcement 
action. Unless EPA is willing to take back control of the delegated program, it 
should not micromanage the details of the program. 

• Update SAB Study on Reducing Risk: EPA should update its Science Advisory 
Board study, “Reducing Risk: Setting Priorities and Strategies for Environmental 
Protection.” In 1 990, EPA undertook this study to compare the seriousness of 
different risks so as to correlate the resources dedicated to different environmental 
problems and the relative risks posed by these problems. At this time, EPA and 
the states should jointly undertake this task so that in an age of limited re.sources 
they can prioritize those problems that pose the greatest risk and allocate 
re.sources accordingly. 

VI. CONCLUSION 

As even more of the implementation burden of an ever-growing number of federal 
environmental regulations has fallen on the states, the environmental review' and permitting 
system has not kept up in terms of efficiency, modernization and innovation. The business 
community understands - and sympathizes with - the weight of the financial and resources 
burden that states must carry in this system. As a result, the Chamber and its members view 
permit streamlining efforts like ECOS’s E-Enterprise initiative as critical to improving the 
federal environmental review and permitting system and alleviating the burden placed on states, 

If this nation is to create more jobs and generate more revenue, it has to begin building 
again. For this to occur, permit streamlining efforts are imperative. We commend the leadership 
and members of this Subcommittee, as well as ECOS, for bringing much needed attention to this 
problem and for setting forth practical and feasible solutions to the problem. Thank you for the 
opportunity to testify today. 1 look forward to answering any questions that you may have. 
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Mr. Shimkus. Thank you very much. The Chair now recognizes 
Scott Slesinger, Legislative Director for the National Resources De- 
fense Council. He has appeared before us many times. Welcome 
back, and you are recognized for 5 minutes. 

STATEMENT OF SCOTT SLESINGER 

Mr. Slesinger. Thank you, Mr. Chairman, Ranking Member 
Tonko, members of the subcommittee. Thank you for the oppor- 
tunity to testify today. My name is Scott Slesinger, and I am the 
Legislative Director of the Natural Resources Defense Council. 
NRDC is a nonprofit organization of scientists, lawyers and envi- 
ronmental specialists dedicated to protecting public health and the 
environment. 

Before becoming the legislative director, I spent a decade pro- 
moting the e-Manifest concept as a lobbyist for the hazardous 
waste disposal industry. My remarks reflect that experience as well 
as my years as a regulator at ERA and my current perspective at 
NRDC. 

The striking lesson trying to move towards electronic manifest 
was how new technologies gradually put to rest concerns over secu- 
rity and costs. There was plenty of resistance at the outset. The 
Justice Department had serious concerns about anything but a 
handwritten signature, based on hundreds of years of American 
and common law jurisprudence. This concern about new-fangled 
technology in some ways echoed a mortgage bankers’ magazine ar- 
ticle from 1947 that talked about the signature problems spawned 
by a new technological invention that they said was made for coun- 
terfeiters: the ball point pen. 

When I left the industry in 2009, the major technology problem 
was how to allow waste haulers to confirm delivery by use of a 
landline. The idea that virtually everyone would have a 
smartphone was just not contemplated. Another problem was how 
and who should pay for the reduction of the paperwork burden on 
companies. This was finally compromised, and the bill authorizing 
electronic manifests passed this committee and was signed into 
law. 

A key lesson learned through this process is that technology 
keeps changing. The goal of finding a platform and using it over 
and over again, which is contemplated in the E-Enterprise prin- 
ciples, must be done with care and eyes wide open. Tomorrow’s 
technology may make today’s cloud tomorrow’s VCR. 

The other hurdle to get e-Manifest authorized was how hard it 
was to pass even what we thought was minor changes in basic en- 
vironmental laws. Manifest changes at least 10 years. Many more 
of the advances in electronic reporting will regulatory changes. 
However, regulatory process because of executive orders and re- 
quired impact statements is so convoluted it often takes the agency 
more than 6 years to do a simple regulatory change, enough time 
to make a rule dealing with new technologies obsolete before the 
rule is final. Proposals to expand these processes for guidance docu- 
ments and adding on top of that something like the REINS Act 
places epic hostile artificial barriers in the path of EPA and State 
modernization. 
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Using new technologies is necessary as industry becomes wired 
and budget cuts make working the traditional way unsustainable. 
But these benefits come at a financial start-up cost to develop 
while this Congress continues to eviscerate the EPA budget. 

The E-Enterprise vision implies that improving environmental 
outcomes and dramatically enhancing services to the regulated 
community and public are equal principles. We believe the number 
one goal of E-Enterprise should and must be striving for better en- 
vironmental outcomes. Reducing paperwork, as with the manifest, 
is a nice outcome. But EPA should not be investing its few dollars, 
now at a long-time low, for anything that does not advance EPA’s 
mission of improving the environment and public health. 

The movement towards E-Enterprise in enforcement is positive 
because it could lead to more and cheaper inspections and enforce- 
ment. However, because of the budget cuts E-Enterprise is helpful 
but insufficient. However, EPA’s strategic plan promises signifi- 
cantly less compliance and enforcement efforts going forward, even 
using new technologies. Cuts in environmental enforcement inevi- 
tably lead to less protection and unfair competitive disadvantage to 
responsible companies who play by the rules. EPA’s plan to use 
technology and aim its enforcement at the greatest threats in the 
largest companies lies a problem. How can they tell where these 
threats are with their acknowledged reduced capacity? Aiming at 
just the large companies doesn’t help, either. Actual experience 
shows that many times, such as the recent spill in West Virginia 
or the kepone spill that closed the James River, that very small 
companies can cause substantial harm. Recent amendments and 
proposals outlined in my footnotes in my testimony show that es- 
sentially taking low-profit-margin recyclers of toxic hazardous ma- 
terials off the grid — companies under tremendous pressure to cut 
corners — worry the environmental community and these compa- 
nies’ local communities, at least in those communities that even 
know what these companies are doing. High-tech monitoring only 
works with companies that have the technology and the States 
even know exist. 

Because of other priorities, the environmental community, and 
particularly the environmental justice communities, without a sub- 
stantial outreach by the States and EPA, could be detached to the 
E-Enterprise effort. We believe the final products of E-Enterprise 
will be significantly improved if meaningful efforts are made to in- 
clude these customers in the development of these programs. 

Thank you. 

[The prepared statement of Mr. Slesinger follows:] 
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Mr. Chairman and members of the Committee, Thank you for the opportunity to testify today. 
My name is Scott Slesinger, and 1 am the Legislative Director for the Natural Resources Defense 
Council (NRDC). NRDC is a nonprofit organization of scientists, lawyers, and environmental 
specialists dedicated to protecting public health and the environment. Founded in 1970, NRDC 
has over 1.4 million members and online activists nationwide, served by more than 350 lawyers, 
scientists and other professionals from offices in New York, Washington, Los Angeles, San 
Francisco, Chicago, and Beijing. 


Before becoming the legislative director of NRDC, 1 spent about a decade promoting the e- 
manifest concept as the lobbyist for the hazardous waste disposal industry. My remarks reflect 
that experience as well as my years before that as a regulator at EPA and my current perspective 
at NRDC. 

Moving to electronic manifests 

One of the largest paperwork burdens of the federal government was, and is, the tracking of 
hazardous waste under the Resource Conservation and Recovery Act (RCRA). RCRA tracks 
waste from cradle to grave, often with six or more paper copies. The striking lesson trying to 
move towards electronic manifest was how new technologies gradually put to rest concerns over 
.security and costs. 

There was plenty of resistance at the outset. The Justice Department had serious concerns about 
anything but a handwritten signature, based on hundreds of years of American and common law 
jurisprudence. This concern about new-fangled technology in some ways echoed a mortgage 
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bankers’ magazine article from 1947 that talked about signature problems spawned by a new 
technological invention that they said was made for counterfeiters, the ball point pen. 

Another issue holding up the manifest was cost to industry. When we started the campaign, 
companies were concerned about the costs of purchasing computers. Declining prices made this 
concern vanish, as all those companies ended up having to buy computers for other reasons 
anyway. When I left the industry in 2009, the major technology problem was how to allow waste 
haulers to confirm delivery by use of a landline; the idea that virtually everyone would have 
smartphones was not contemplated. 

Another problem was how and who should pay for the reduction of paperwork burden on 
companies. This was fnally compromised and the bill authorizing electronic manifests passed 
this committee and was signed into law on October 5, 2012. 

Lessons Learned from Manifests 

The state-federal partnership for E-Enterprise has and will learn lessons from the e-manifest 
history, not only going forward during its implementation but also from the legislative history. A 
key lesson learned through this proce.ss is that technology keeps changing. The goal of finding a 
platform and using it over and over again, which is contemplated in the E-Enterprise Principles, 
must be done with care and eyes wide-open - tomorrow’s technology may make today’s cloud 
tomorrow’s VCR. 

The other hurdle to get e-manifest authorized was how hard it was to pass even minor changes to 
basic environmental laws. Environmental statutes and the implementation of these laws have 
been under significant attack for years. Requiring changes to move forward electronic commerce 
may require minor changes. However, such a legislative process allows for mischief that many 
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would like to avoid. Many more of the advances in electronic reporting will not require 
legislative changes but regulatory amendments. However, regulatory process through executive 
orders and required impact statements is so convoluted it often takes the agency more than six 
years to do a simple regulatory change; enough time to make a rule dealing with new 
technologies obsolete before it is even final. Proposals to expand these processes for guidance 
documents and adding on top of that something like the REINS Act, places epic hostile artificial 
barriers in the path of EPA modernization. 


The Need for E-Enterprise to improve the environment 

Some of the examples of new technologies under E-Enterprise, NRDC heartily endorse. Many 
states have taken the lead that others will surely copy. Some of the new technologies that some 
states have used making inspections easier, cheaper and more efficient have had great 
environmental benefits. Some states, such as Massachusetts, have been able to map its wetlands 
lost better through the use of overflights. Expanding these technologies should be broadly 
supported. Citizens using new technology for measuring pollution levels are also welcomed. 

Moving towards E-Enterprise, to make the interaction with EPA and the public and industry 
better, is an admirable goal. Making it easier for companies to find out what the requirements are 
and making it easy to fill out forms and permit application is a worthy endeavor. Letting 
companies easily go online to find out the status of their applications is helpful. 

But these benefits come at a price to develop while this Congress continues to eviscerate the 
EPA budget. The “E-Enterprise Vision states that “improv[ing] environmental outcomes” and 
“dramatically enhance[ing]services to the regulated community and the public” are equal 
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principles. We believe the number one goal of E-enterprise should and mu,st be striving for 
better environmental outcomes. Reducing paperwork, as with the manifest, is a nice outcome. 
And the fact that the major beneficiaries of this rule will be the users and the users will 
eventually be paying for establishing and operating the e-manifest system, not the taxpayers, is 
proper. But EPA should not be investing its few dollars - now at a long-time low - for anything 
that does not advance EPA mission of improving the environment and public health. Improving 
the interactive experience of the regulators and even the public must come second to EPA’s core 
re.sponsibility of improving the environment. W'e urge that the principles reflected this point. 

The public and public health and environmental groups support greater transparency, better 
monitoring, real-time monitoring, electronic reporting, greater u,se of the Internet, apps etc. We 
are impressed with some of the technologies; many tested by states that have increased the 
efficiency and number of inspections. But we should all acknowledge candidly that the greatest 
resistance to many of these things, such as citizen reporting, have come from regulated industries 
and trade associations. It has been our experience that the low'est common denominator among 
these groups does not want local communities and the public to have better and timelier access to 
pollution data, especially not in real time over the Internet. 

E-Entcrprise and Enforcement 

The movement towards E-Enterprise in enforcement is positive because it could lead to more and 
cheaper inspections and enforcement. However, because of the budget cuts E-Enterprise is 
helpful but insuftlcient. Cuts in environmental enforcement inevitably lead to less protective 
outcomes and unfair competitive disadvantage to responsible companies who play by the rules. 
With unprecedented cuts in EPA’s budget, EPA recently announced plans to significantly scale 
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back traditional enforcement of environmental law but couched it with a positive spin of using 
new technologies. In its strategic plan for fiscal years 2014-2018, the Agency expects to conduct 
about 25% fewer compliance inspections and initiate approximately 20% fewer civil 
enforcement actions, as compared to recent years. Specifically, EPA is reducing its five-year 
ciiinulative inspection and evaluation goal from 105,000 inspections to 79,000 inspections. The 
agency expects to initiate fewer civil judicial and administrative enforcement cases, setting its 
initiation goal at 14,000 compared to an earlier 19,500. EPA plans to aim its enforcement at the 
greatest threats, but how can they tell where these threats are with its acknowledged reduced 
capacity? 

EPA states that this so-called “next generation compliance” — relying more on industry self- 
reporting, advanced monitoring, and notifications by communities — will not diminish 
compliance with laws or successful enforcement against violations. These are untested, and we 
think based on the state of available information, suspect claims. We currently lack an adequate 
network of advanced monitoring allowing real-time reporting. Concentrating on the largest 
sources ignores the real experience that many times, such as the recent spill in West Virginia or 
the kepone spill that closed the James River that very small companies, can cause substantial 
harm. Recent amendments' and proposals” that essentially take low-profit margin recyclers of 


' One appropriation rider in the Hoii.se bill e-sempts hazardous waste recycling operations under RCRA. This special interest 
prohibilion would block the EPA proposed rule applicable to scrap metal and shredded circuit board recyciers, exempting them 
from requirements to (1) formally notify EPA of activities (thereby giving the state, alTccted communities and EPA information 
regarding location, quantities and nature of materials being handl^): (2) demonstrate recycling is "legitimate" (unlike .sham 
recycling which has led to Superfund sites); (3) comply with containment requirements to prevent the release of hazardous 
materials; and (4) comply with requirements regarding recordkeeping so that waste is not speculatively accumulated for extended 
periods of time, lliereby increasing the risk of releases and abandonment. EPA has identified more than 200 cases of damage to 
human health or the environment from hazardous waste recycling, and 96% were at facilities operating under RCR.A exemptions 
like the one proposed in this rider. 

^ RPA's Definition of Solid Waste rule, (proposed in 201 1 at 76 Fed. Reg, 44.094) which details the reach of RCRA. proposes to 
exempt toxic waste recyclers under a false premise that their contractors ai^ responsible for any environmental harm these 
subconlraclors cause. These companies ship hazardous waste (e.g. solvents, organic chemicals, steel mill waste) and reiuni it to 
generators in a usable form. They are e.ssentially otT-sitc reclaimers, but EPA proposes to exempt them from permitting and 
financial assurance under the fafsc notion they are exempted as "under the control of the generators." There are at least two sites 
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toxic hazardous materials off the grid -companies under tremendous pressure to cut corncrs- 
vvorry the environmental community and these companies local communities-at least in those 
communities that even know what these companies are doing. 

Conclusion 

The benefit of using our digital technology to make regulators and enforcement personnel more 
efficient is something w'e strongly support. However, as the environmental community continues 
to defend environmental safeguards from a seemingly endless legislative onslaught, the 
movement to E-Enterprise will be a low priority for us. 1 think everyone w'ould agree that future 
input from the environmental community and particularly enviroiiinentai justice communities 
will be lacking without substantial outreach by the states and EPA. And moving forward without 
these key customers will adversely affect the final product. 1 believe EPA and .state assistance to 
those communities to participate in the process w'ould be a useful endeavor. 


involving lolling conlraclors that arc already Superfund sites, including one is currently subject to a Unilateral Administrative 
Order under RCRA for cleanup of more than a thousand containers of hrtzardous waste and hazardous \va.ste releases (Docket No, 
RCRA-05-20 12-001 4. availahk al 

hliD:.4'voscmitc.cna.cov-'oa.'rhc.repaadtnjn.n.sfTilings,t4A0i728D22H9i)8t)A85257.A8700l B!j52n/'liFilc/RCRA-0.t-20!2- 
00 1 4»vaOU A(.)%2()<)-27-20 1 2.1'Df . 
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Mr. Shimkus. Thank you very much. And last but not least is 
Matt Wasson, a Director of Programs for the group Appalachian 
Voices. Sir, you are recognized for 5 minutes. 

STATEMENT OF MATTHEW F. WASSON 

Mr. Wasson. Thank you. Chairman Shimkus, Ranking Member 
Tonko and members of the subcommittee for the opportunity to 
speak today. My name is Matt Wasson. I am the Director of Pro- 
grams at Appalachian Voices. We are an organization dedicated to 
protecting the land, air, water and people of the Southern and Cen- 
tral Appalachian region. 

Appalachian Voices supports the committee’s goal of modernizing 
environmental regulation and protection. Certainly using tech- 
nology and science to achieve better environmental outcomes at 
lower cost is a goal that we, and I think all Americans, share. But 
modernization doesn’t only mean finding technological solutions. 
Modernization means adapting to modern realities. 

And so in the context of today’s hearing, it is useful to ask, what 
has changed over the 40 or 50 years since Congress passed the Na- 
tion’s key environmental laws and our modern State and Federal 
regulatory apparatus that was put in place? Certainly the ability 
of private interests to influence the political process has sky- 
rocketed in recent years, and that influence is even greater at the 
State level than it is at the Federal level. That means that the abil- 
ity of regulated industries to influence the regulatory process at the 
State level is greater than it has ever been. Any genuine attempt 
to confront that threat requires a greater, not lesser, role for Fed- 
eral agencies like the EPA. 

Another thing that has changed since the 1970s is the assump- 
tion underlying our key environmental laws, that industry can be 
trusted to self-report environmental violations to regulators. That 
now appears naive, at least as it applies to the coal industry in Ap- 
palachia. 

As I went into in depth in my written testimony, the biggest coal 
companies in Kentucky for years routinely failed to deliver dis- 
charge monitoring reports to State regulators in addition to filing 
false reports that regulators failed to detect until environmental 
groups like Appalachian Voices stepped in. Worst of all, companies 
appear to have manipulated water quality results in a manner that 
is virtually impossible to explain with an innocent explanation. For 
instance, the statistical likelihood that the conductivity values sub- 
mitted by one of the biggest coal companies in Kentucky could have 
occurred through natural variation approaches one in a google. 
That is one with 100 zeroes after it. 

Modernizing environmental regulation protection in this context 
means confronting this reality and investing more resources and 
manpower in State and Federal regulatory agencies’ ability to re- 
view and independently verify the discharge monitoring reports 
provided by coal companies. Decreasing the funding and power of 
these agencies’ funding moves in the direct opposite direction of 
modernization. 

Most importantly of all, there was little scientific information 
linking mountaintop removal to elevated cancer and other disease 
among nearby residents back in the 1970s or even 10 years ago. 
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But as I discussed quite a bit in my written testimony, a trove of 
peer-reviewed scientific studies and multiple independent sources 
of information have emerged over the last 5 years that regulators 
should not continue to ignore. 

Here are the modern facts for people living near mountaintop re- 
moval mines in Appalachia. And if we can have that first slide? 

[Slide.] 

Mr. Wasson. People living near mountaintop removal mines in 
Appalachia — which are shown in red on the slide — are 50 percent 
more likely to die from cancer than other people in Appalachia. In 
addition, their children are 42 percent more likely to be born with 
birth defects. 

Next slide, please. Did you skip one? My apologies. 

[Slide.] 

We can continue on. People living near mountaintop removal or 
in counties with mountaintop removal mining in Appalachia have 
a life expectancy that is far behind the national average and is 
comparable to people living in developing countries like Iran, Syria, 
El Salvador, and Vietnam. And these negative trends are not just 
about health. They also include socioeconomic trends. For instance, 
the counties where mountaintop removal mining occurs are seeing 
some of the most rapid population loss of anywhere in the country, 
as the next slide shows. 

[Slide.] 

Mr. Wasson. Modernizing environmental regulation and protec- 
tion in Appalachia means confronting these facts directly, and it 
happens that this subcommittee has unique ability to do just that. 
A bill called the Appalachian Community Health Emergency Act, 
or ACHE Act for short, was reported to this subcommittee. I am 
not in a position to speak substantively about the bill, but fortu- 
nately, Congressman Yarmuth, the lead sponsor, was able to join 
us today. I thank you. Congressman. 

What I can say is this. The voices of the Appalachian residents 
supporting the ACHE Act deserve to be heard, and this committee 
should hold hearings on that bill and the community health emer- 
gency in Appalachia that the bill addresses. 

One final thing that has changed dramatically in Appalachia 
since the 1970s is the simple geological reality that the highest 
quality and easiest to access coal seams have been mined out. In 
addition, the modern reality of energy markets is that Appalachian 
coal simply can no longer compete with inexpensive new sources of 
natural gas. What this means is that the market for Central Appa- 
lachian coal is going away, and it is not coming back. 

Appalachians are proud of the contribution their region has made 
in supplying affordable energy to power America’s rise to the great- 
est economy on Earth. But the word modernization in Appalachia 
means looking beyond the coal industry for a sustainable source of 
jobs and economic growth in the region. 

Thank you, Mr. Chairman. I will be happy to take any questions. 

[The prepared statement of Mr. Wasson follows:] 
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Dr. Matthew F. Wasson 

Director of Programs, yVppalachian Voices 

Testimony on " Modernizing the Business of Environmental Regulation and Protection" 

House Committee on Energy and Commerce, Subcommittee on Environment and the Economy 

July 23, 2014 

Thank you Chairman Shimkus and members of the Subcommittee for the opportunity to speak 
today. My name is Matt Wasson and I am the Director of Programs at Appalachian Voices, a 
non-profit organization dedicated to protecting the land, air, water and people of the Southern 
and Central Appalachian region. Beginning with my doctoral research at Cornell University on 
the impacts of acid rain on birds, I have spent much of the last 20 years involved in research on 
the mining, processing and combustion of coal. 

Appalachian Voices is a member of the Alliance for Appalachia, which is an alliance of 15 
organizations working to end mountaintop removal coal mining and bring a just and sustainable 
future to Central Appalachia. These organizations share the belief that mountain people are 
experts of their own lives and that all people should have a seat at the table in detennining the 
future of their communities. 

Appalachian Voices supports the committee's goal of modernizing environmental regulation and 
protection and we believe that using technology and science to achieve better environmental 
outcomes at lower cost is a goal that our members and all Americans can get behind. 
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We caution, however, that an approach that focuses on streamlining environmental permitting at 
the expense of protecting human health and natural resources would not only risk failure of the 
very mandate that our regulatory agencies were created to fulfill, but would be economically 
short-sighted as well. For instance, a few weeks ago, researchers at the US Geologic Survey 
published a study that found a 50 percent decline in the number offish species and a two-thirds 
decline in the total number of f sh in streams below mountaintop removal mines in West 
Virginia’s Guyandotte River drainage'. This, combined with the fact that the sportftshing 
industry creates far more jobs than surface coal mining in all states where mountaintop removal 
occurs'^, demonstrates how allowing continued degradation of water quality in order to simplify 
pennitting for coal companies is the veiy definition of "penny wise and pound foolish." 

The starting place for any effort to modernize environmental regulation and protection should be 
ensuring better environmental outcomes. When a regulatory agency is using the best science, 
monitoring compliance, enforcing existing rules and providing an inclusive pennitting process, 
then eliminating duplication and cutting red tape are the most important considerations. 

Unfortunately, in the examples 1 will give today about states' failure to enforce regulations on 
mountaintop removal coal mining in Appalachia and disposal of coal combustion wastes in the 
Southeast, regulatory agencies are not at the point where the best science is being considered or 
the best practices for ensuring public participation are being followed. In other words, an effort 
to modernize the regulation of mountaintop removal mining and coal ash disposal should start 
with improving environmental outcomes in the permitting and public participation processes. 
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Appalachian Voices has long embraced interactive mapping technology as a tool to improve 
environmental protection and enforce rules that protect streams and communities from the 
impacts of raountaintop removal mining in Appalachia. In 2009, we were named a "Google 
Earth Hero" for our innovative use of Google Earth to shine a spotlight on the destruction caused 
by mountaintop removal and tell the stories of people fighting to save their homes and homeland 
from encroaching mines. 

Below, I describe a number of ways that we have built on our initial work using Google 
technology. What all of the technological resources have in common is that they were developed 
specifically to address failures of state and federal regulatory agencies to adequately enforce 
laws that protect human health and natural resources from the impacts of coal mining in 
Appalachia or to provide sufficiently useful and acce.ssible information to the public. 

Example 1: The “Human Cost of Coal” tool 

"The Human Cost of Coal" is a resource on iLoveMountains.org, a website designed and 
managed by Appalachian Voices on behalf of the Alliance for Appalachia. The tool compiles 
and presents through an interactive Google Maps interface a broad range of health and 
socioeconomic data from government sources and peer-reviewed studies, as well as a 
comprehensive GIS map of areas where mountaintop removal coal mining has occurred. The 
maps show the strong correlation between mountaintop removal coal mining and health and 
socioeconomic problems ranging from increased cancer rates and incidences of birth defects in 
newborns to reduced life expectancy and high poverty rates among residents of counties where 


mountaintop removal occurs. 
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The tool pulls from national data including poverty rates from the U.S. Census, mortality rates 
for a number of diseases from the Center for Disease Control and life expectancy, the Gallup- 
Healthways Well-Being Index and demographic data from the Institute for Health Metrics and 
Evaluation. The site also includes summaries for more than twenty peer-reviewed scientific 
studies that provide evidence that human health problems such as heart, respiratory and kidney 
diseases, cancer, low birth weight and serious birth defects are significantly higher in 
communities near mountaintop removal mine sites. 

We created “Human Cost of Coal” page on iLoveMountains.org to call attention to the fact that a 
growing number of peer-review'ed scientific studies w'ere published associating living near coal 
mines - and mountaintop removal mines in particular - with negative trends in human health and 
well-being in Central Appalachia^ What is so notable about the science linking mountaintop 
removal to elevated death rates and poor health outcomes in nearby communities is not the 
strength of any individual study, but rather the enormous quantity of data from independent 
sources that all point toward dramatic increases in rates of disease and decreases in life 
expectancy and physical well-being. 

It was this abundance of evidence from independent sources that led the Kentucky Medical 
Association to pass a resolution in 201 1 pledging to "educate the public and make publicly 
visible its support for national and state laws, rules and regulations that protect individual health 
and public health from the impact of the extraction, transportation, processing and combustion of 
coal. **" As reasons for adopting the policy, the KMA noted the following: 
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• "A recent study found that the loss of stream integrity from valley fills associated with 
moiintaintop removal (MTR) coal mining is related to increased cancer mortality: 

• "A recent study found elevated birth defect rates in MTR areas of central Appalachia 
compared with other coal mining areas and non-mining areas: 

• "MTR areas are also associated with the greatest reductions in health-related quality of 
life even when compared with counties with other forms of coal mining: 

• "Considering the value of life lost, a 2009 study concluded that the human cost of the 
Appalachian coal mining economy outweighs its economic benefits. " 

Despite this overwhelming amount of peer-reviewed scientific data, however, regulatory 
agencies in Appalachian states have so far refused to consider these new studies in assessing the 
impact that pemiitting new moiintaintop removal mines could have on the health of nearby 
residents. 

Appalachian Voices developed the Human Cost of Coal resource because we felt that by 
providing access to all of these data sources in one location, we could better demonstrate the 
breadth of poor health outcomes associated with mountaintop removal and enhance the ability of 
people living near proposed mountaintop removal sites to hold their state regulators accoimtabie 
for considering the human health impacts of the practice. The three strikingly similar maps 
below are from entirely independent data sources available on the “Human Cost of Coal” page: 
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Similarly, polling data collected by the Gallup organization and compared across 435 
Congressional Districts (plus the Distric of Columbia) in annual Gallup-Healthways "State ot 
Well-Being" reports since 2008 reveal that residents of the two congressional districts where 
most mountaintop removal mining occurs consistently rank lowest in the nation for physical and 
emotional well-being^^. For the past two years, these districts have also ranked lowest in the 
countiy in Ciallup’s overall well-being index, which combines six separate measures of well- 
being. 
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The Two CongressionaTOistricts Where Nearly All Mountaintop 
Removal Occurs Have Consistently Ranked Near the Bottom of 
Gallup's Physical and Emotional Well-Being Rankings Since 2008 



It remains to be seen, whether this resource or other efforts to call attention to the health and 
socioeconomic impacts of mountaintop removal will lead to a change in behavior by state 
regulatory agencies, but the “Human Cost of Coal” project represents the kind of resource we 
wish regulators would use to better inform their regulatory decisions, 


Example 2: The Apoalacliian Community Enforcement (ACEl Protect 

The ACE Project is a project of the Alliance for Appalachia, its member organizations, and other 
local and regional groups. Like iLoveMountains.org, Appalachian Voices designed and 


continues to maintain the website. The goal of the ACE Project is to equip e veryday people with 


the knowledge, instruments, and professional support to monitor local waterways and protect 
them by pursuing enforcement actions under the Clean Water Act. 
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The ACE project augments state government enforcement by developing a broad view of water 
contamination across the entire region. Citizen monitoring resuits are posted on this website, 
making them available for review by local people, as well as state and federal agencies. The data 
are used to advocate for the enforcement of existing laws, and to enact local, state and national 
policies to better protect Appalachian waterways. 

Appalachian Voices and our allies were inspired to develop the project in 2010 when we 
discovered two significant barriers to our eiforts to protect citizens and communities from water 
pollution and other impacts of mountaintop removal coal mining in Kentucky. After beginning a 
project to document Clean Water Act violations by coal companies we realized that the state 
routinely declined to take enforcement actions against coal companies who reported violations of 
permitted effluent limits in their discharge monitoring reports (DMRs). We uncovered thousands 
of exceedances by two of the state's largest mining companies for which the Kentucky 
Environment and Energy Cabinet had failed to issue violations. 

Then, while compiling this dataset, we uncovered even more wondsome patterns. In dozens of 
instances, we found that companies had submitted fraudulent DMRs to state regulators, who in 
turn had never reviewed, much less detected them. To remedy this situation, Appalachian 
Voices, Kentuckians For The Commonwealth, Kentucky Riverkeeper, and Waterkeeper Alliance 
filed notices of intent to sue two coal mining companies on the grounds that they had exceeded 
pollution discharge limits in their peimits, consistently failed to conduct the required monitoring 
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of their discharges and, in many cases, submitted false monitoring data to the state agencies 
charged with protecting the public. 

An editorial in the Lexington Herald-Leader summed up the story in December, 2009: 

"The environmental groups uncovered a massive failure by the industry to file accurate 
water discharge monitoring reports. They filed an intent to sue which triggered the 
investigation by the slate 's Energy and Environment Cabinet. Also revealed was the 
cabinet 's failure to oversee a credible water monitoring program by the coal industry. 

"In some cases, slate regulators allowed the companies to go for as long as three years 
without filing required quarterly water-monitoring reports. In other instances, the 
companies repeatedly filed the same highly detailed data, without even changing the 
dates. So complete was the lack of stale oversight it 's impossible to say whether the mines 
were violating their water pollution permits or not. ” 

As a result of our lawsuit, the state ultimately imposed fines on these two coal companies for 
violations that ranged from "Failure to maintain required records" to "Degrading the waters of 
the Commonwealth." 

However, the companies have never been held accountable (or seriously investigated) for a 
remarkably suspicious pattern of water monitoring results reported to the state. In brief, 
discharge monitoring reports submitted after the April 1, 2010 announcement by the EPA of a 



66 


new guidance on conductivity levels allowable in the discharge from coal mines (shaded red in 
the chart below) showed a remarkable drop from levels reported before the EPA announcement 
(shaded green). In fact, standard statistical tests showed that the chance that these trends could be 
explained by random transcription errors or natural variation was nearly one in a googol (that's a 
1 with a 100 zeros after it). After our lawsuit led the state to require companies to use new labs to 
monitor their mine discharge, the reports from these new labs (shown in blue), revealed even 
more stunning changes from the previous measurements (see below): 


Conductivity Values Reported by Frasure Creek Mining in Kentucky 
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To date, neither state nor federal regulators have taken action to hold these coal companies to 
account for these suspicioirs results, and the state of Kentucky went so far as to write them off as 
“transcription errors.” This experience makes clear why Appalachian Voieexs and our allies saw 
the need for an independent source of water quality' monitoring through the ACE Project. 
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Example 3: SoutheastCoalAsh.org 

Unlike previous examples, the SoutheastCoalAsh.org website is not managed by Appalachian 
Voices, but rather by our partners at the Southern Alliance for Clean Energy. Nevertheless, I 
bring it up a.s an example because, like the previous examples, it represents an innovative use of 
technology to inform and engage stakeholders around environmental regulations and fills in a 
gap left by under-resourced state regulatory agencies. 

The site exists to inform residents of the Southeast about a silent danger to their waterways and 
public health: coal ash impoundments, or “lagoons.” As this committee knows well, coal ash is 
the waste left over after coal is burned to generate power and it contains high concentrations of 
toxic chemicals and heavy metals like lead, mercury, arsenic, chromium, and selenium, which 
are hazardous to human health and to wildlife. 

The Southeast is home to 40% of the nation’s coal ash impoundments, with nearly 450 
impoundments across the region containing 1 1 8 billion gallons of toxic waste. These 
impoundments, which often have no liners to prevent heavy metals from getting into drinking 
water, are typically located near major waterways, posing a threat to the water nearby residents 
rely on for drinking, fishing and recreation. Under current rales, these impoundments are subject 
to less stringent rules than everyday household garbage. 

The Southern Alliance for Clean Energy, on behalf of a coalition of regional organizations that 
includes Appalachian Voices, created SoulheastCoalAsh.org when it became clear that it was 
nearly impossible for residents of most southeastern states to access infonnation about coal ash 
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lagoons near their homes and track down the results of groundwater testing at the sites. This is a 
particular concern for residents of states like North Carolina, where more than half of households 
rely on wells for their drinking wafer and where all 14 of the sites with coal ash impoundments 
have been found to be leaking toxic chemicals and heavy metals into groundwater and/or nearby 
waterways- 

The website is designed to make it easy for visitors to find maps of impoundments near their 
homes, detennine their size, EPA hazard and condition ratings, and find recent groundwater test 
results at the facility. 

As momentum to establish safe regulations on storage of and discharge from coal ash 
impoundments builds at the EPA and, in the case of North Carolina, state level, 
SoutheastCoalAsh.org has become an invaluable resource for citizens who want to engage in 
rulemaking, permitting and legislative processes. However, its maintenance relies on private 
foundation funding that may or may not be available a year from now. The site is an excellent 
example of the kind of resource that a “modernized” regulatory agency would provide to the 
public to facilitate their participation in environmental regulation and protection. 

Limitations of Technology For Modernizing 

While there is a clear role for technology in modernizing environmental regulation and 
protection, it is by no means a panacea, or even the most important tool available to regulatory 
agencies charged with protecting the environment. For instance, many homes in the rural mining 
communities of Central Appalachia do not have access to high-speed internet or mobile phone 
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service, so any initiatives to streamline public participation in environmental regulation that rely 
on these services will do nothing to engage those who have the most at stake in any rulemaking 
or permitting decision. 

There are other particular considerations that agencies have a poor track record of taking into 
account when it comes to engaging people in communities where coal is mined. In particular, 
public hearings in these communities tend to be intimidating for people who are more concerned 
with protecting their homes and families’ health than approving more mine permits. Coal 
companies have a unique ability to communicate messages and turn out large numbers of their 
employees (often on the clock) at public hearings and they have every incentive to use this 
ability to create an atmosphere of fear and intimidation for those who oppose their agenda. 

Any effort to “modernize” environmental regulation in Appalachia should seek to address and 
work around this dynamic at public hearings in the region and seek to ensure that people whose 
health and well-being are most impacted by agency decision-making are heard, While resource 
intensive, an effort by state regulators to speak directly with people whose homes, streams and 
wells are threatened by new mine permits would be one way to accomplish this goal. 

A second limitation of technological solutions to the problem of modernizing environmental 
regulation is that there is no replacement for “boots on the ground” when it comes to monitoring 
compliance with environmental rules. As I showed in previous examples, the modern - and 
perhaps historic - practice of some coal companies is to report false and potentially manipulated 
water quality reports to state agencies. If those agencies do not have the resources to actually 
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review these reports and conduct random independent testing to detect fraud then they simply are 
not contending with the modern realities of the industry they regulate, regardless of any 
technological approaches they use to increase efficiency or steps they take to streamline the 
permitting process. 

The approach North Carolina has taken to reduce costs and create a more business friendly 
environment for polluting industries at the state’s Department of Environment and Natural 
Resources (DENR) is a perfect demonstration of how not to “modernize” a regulatory agency. 

As my colleague Amy Adams wi'ote last December in an op-ed in the Raleigh News and 
Observer, shortly after leaving her job as a regional supervisor at DENR: 

"The General Assembly’s legislation reorganizing DENR results in deep cuts to staff and 
resources. The Division of Water Quality staff, for example, will likely be 24 percent 
smaller by March than it was in early 2011. “Do more with less " has become the mantra 
of upper management, hut we in the ranks heard the message loud and clear: ‘Do less. 
Period. ' 

"There are simply too few employees with too much territory to cover, and the 
repercussions are real. 

"Staff are increasingly tasked with duties for which they have no previous experience, 
such as reviewing complex technical pollution-control permit applications. 
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Because state law requires DENR to issue permits within a tight deadline, staffers are 
under great pressure to essentially trust the industry ’s word that everything is in order. ” 

The repercussions of these deep cuts to DENR became very real for many North Carolinians last 
Febaiary when Duke Energy spilled nearly 40,000 gallons of coal ash slurry into the Dan River. 
The agency’s lackadaisical response to the disaster and focus on protecting Duke Energy from 
lawsuits at other coal ash disposal sites were widely panned by media, environmental watchdogs 
and elected leaders across the state. 

A third limitation of technology for modernizing environmental regulation is that it does nothing 
to address the problem of “agency capture,” whereby regulated industries develop a too-cozy 
relationship with regulators and wield disproportionate influence over their decision making. 

The framers of the National Environmental Policy Act, which led to the fonnation of the EPA, 
were keenly aware of the potential for agency capture and recognized that state regulatory 
agencies are more vulnerable to this phenomenon than federal agencies as a result of the 
powerful political influence a large corporation or industry is able to wield over all levels of state 
government. Creating a regulatory model that is resistant and resilient to the problem of agency 
capture was one of the justifications for the fonnation of an EPA with broad regulatory powers 
and the model of “cooperative federalism” that underlies many key environmental laws. 

I will close a quote from North Carolina Representative Pricey Harrison’s testimony to this 
committee that she delivered in February of last year: 
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"The bottom line is that the federal role in protecting the environment is essential and 
irreplaceable for protecting the health of Americans and the quality of our environment. 
While federal attempts to establish minimum safety standards and ensure effective 
enforcement by state agencies can be inconvenient for specific industries at times, 
members of Congress would serve their constituents best by allowing agencies like the 
EPA to do their job and providing them the resources they need to do it effectively C 
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Mr. Shimkus. Thank you, and now we will begin our opening 
statements. And just, Mr. Wasson, I would say you are correct in 
the market debate of what is going on in West Virginia and the 
coal, but I will tell you, thanks for the challenging of the lower coal 
seams, coal mining in Southern Illinois is increasing, and that 
helps our economy in Southern Illinois. So we understand the eco- 
nomic reality. We welcome these jobs in Southern Illinois. 

Director Darwin, I was curious. You mentioned the word cus- 
tomers. Who are your customers? 

Mr. Darwin. Mr. Chairman, our customers really depend on the 
product or service that we are delivering. And we define customers 
as the end-user of the product or service. So an end-user could be 
the permitee that has applied for a permit and ultimately going to 
have to comply with the permit, understand the permit, implement 
the terms of the permit. If we are developing a Web service of some 
sort that is available to the public, the public being the end-user 
of that Web service would be the customer in that context. 

So customer doesn’t always mean the regulated community. It 
could also mean the general public so long as the service that we 
are providing or the part that we are delivering has them as the 
end-user. 

Mr. Shimkus. Could it also mean public interest groups like the 
NRDC or the Sierra Club or Appalachian Voices if they were — if 
Appalachia were a part of your State, which it is not? I know that. 

Mr. Darwin. Certainly, that would be the case. Like I said, so 
long as whatever we are delivering as a product or service has 
them being one of the end-users and because they are a member 
of the public and we serve the public, a lot of the things that we 
do have the end-user, the general public, in mind. 

Mr. Shimkus. Mr. Cash, I also was very interested in your open- 
ing statement and also the phrase low environmental protection 
value. How did you make a determination — I mean, sometimes we 
have our debates here, and we never get to that point because any- 
thing mentioned environmentally is high. We can’t even classify 
that in our debate on chemicals sometimes. Obviously you did that. 
Talk me through how you did that, and did you have public in- 
volvement? Did you have the private sector? Did you have the, you 
know, obviously the nongovernmental organizations? Did you have 
the public as a whole? How did you do that, make that determina- 
tion. 

Mr. Cash. Thank you very much. Chairman. It is a great ques- 
tion. And when we were faced with the declining budgets, it be- 
came very clear that there were multiple interested parties that 
were concerned about steps forward. Certainly you had the envi- 
ronmental community that was concerned that environmental pro- 
tection would become more relaxed, and that was of grave con- 
cerned to our agency as well. And then you had the regulated com- 
munity that was concerned that permitting times would take 
longer, it would become a more complex kind of endeavor moving 
forward. And so I think the real answer to your question is that 
we had a very robust stakeholder process and an advisory group 
that was formed that wasn’t just an ad hoc, one-time meeting. This 
was — these were people from the regulated community, environ- 
mental communities, municipalities, other State agencies who are 
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engaged in this long-term discussion about, how do we do more in 
a more budget-constrained environment? How do we continue to 
protect the environment? How do we continue to allow the regu- 
lated community to have the certainty and timeliness that it 
needs? 

And so we had very difficult conversations about where there 
might be places that we could reduce the efforts that we did. Now, 
some of these were relatively easy where we found places where 
there were multiple redundant permits. State and local permits 
that regulated the same kind of wetlands but forms had to be filled 
out for all three, et cetera. That was relatively easy. But an exam- 
ple of what you are talking about those kinds of environmental val- 
ues that we felt like in a real budget-constrained environment, 
what could we focus on less. One, for example, was docks and piers, 
small docks and piers, which underwent basically the same kind of 
resources for large coastal or wetlands projects, and here in agree- 
ment in this advisory committee we said, you know what? We could 
put a little less resources into the evaluation of these kinds of per- 
mits. 

So the real answer is that it was through these conversations 
that we had collectively, and there was not consensus everywhere, 
of course, but everybody had a stake at the table. And as we 
changed our regulations, each of those regulations then went 
through another, the official public process with public hearing. 

Mr. Shimkus. Thank you. And if I can, I want to follow up with 
you on that, and maybe there is a process by which we can adapt 
here to help us move forward. 

Mr. Cash. Absolutely. 

Mr. Shimkus. And Ms. Marks, also since I am from a large rural 
area — I represent 33 counties. There are 102 counties in the State 
of Illinois — your debate on your tablet issue, I want you to high- 
light it again. Based upon from my understanding, the travel time 
of the investigators using technology, explain how that is especially 
in a rural area where the investigators have to go out and travel 
long distances. 

Ms. Marks. Well, I certainly think that the time saved, resources 
saved for both the regulated community and the department have 
been great with the use of the tablets, particularly as you said in 
the rural areas. We have nine field offices across the State, but be- 
fore we began the use of the tablets, our tank inspectors used to 
go out and they would have a clipboard, and they would make 
notes on their clipboard. And they would come back to the field of- 
fice, and they would enter the information into the computer, and 
it would go into the main system. And then a letter would be sent 
to the owner-operator telling them the results of the inspection and 
what needed to be fixed, and then we would go from there on see- 
ing how those repairs were done. It was just a time-consuming 
process. 

Now when our inspectors go out, they have a portable printer in 
their trucks. They have their tablets that have the forms loaded 
onto them for the inspections. They walk around with the owner- 
operator who is right there beside them, and they do the inspection 
with them present. They tell them, you know, what they see. They 
will point out to them where the problems are exactly. And then 
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once they go over the report with them after the inspection is over, 
the owner-operator signs the report, which seals the report. It can- 
not be changed after that. And then they print it out there and give 
them a hard copy, or they will email to them, whichever they pre- 
fer. And that has made compliance much more rapid with those 
types of issues because the owner-operator for one thing is aware 
of what the report is going to say immediately, and it increases our 
credibility with the regulated community because they know we 
can’t change that report when we get back. 

Now, indeed if the main office looks at the report and finds out 
there is some problem, there might be some mistake, something 
that was done wrong, we have to do an addendum. We can’t change 
that report. 

So it begins with the regulated community knowing immediately 
what is going on and what they need to improve so they can get 
started on that immediately. And oftentimes it is taken care of 
within a few days. 

Mr. Shimkus. Thank you. My time has well expired. The Chair 
now recognizes Mr. Tonko for 5 minutes. 

Mr. Tonko. Thank you, Mr. Chair, but I am going to yield to the 
gentleman from California who has a conflict, another hearing. 

Mr. Shimkus. The gentleman from California is recognized for 5 
minutes. 

Mr. Waxman. Thank you, Mr. Chairman and Mr. Tonko, for al- 
lowing me to ask my questions. Dr. Wasson, your testimony covers 
a number of important environmental problems including dis- 
turbing health trends in communities around mountaintop removal 
sites. But I would like to ask about your work to address coal ash 
contamination, an issue that has been a major focus of this sub- 
committee. 

What are some of the problems you have seen from unsafe coal 
ash disposal? 

Mr. Wasson. Thank you. Congressman Waxman, for that ques- 
tion. The Appalachian Voices, my organization, does work — a lot of 
our time is spent trying to address the problem of unsafe coal ash 
practices in North Carolina and other States around the Northeast, 
or the Southeast. And certainly the most dramatic problem we 
have seen recently was the Dan River coal ash spill when 40,000 
gallons of toxic coal ash spilled into the Dan River, an entirely 
avoidable accident. 

In North Carolina we have 14 sites where coal ash is stored. In 
every site, these are being stored in unlined impoundments that 
have been shown to be leaking, leeching toxic and heavy metals 
into groundwater as well as seeping contaminants into nearby sur- 
face waters. These are all built directly adjacent to large water- 
ways, many of which provide drinking water for millions for North 
Carolinians. 

Mr. Waxman. Well, we have heard repeatedly people on this 
committee tell us that the States are doing a good job of regulating 
coal ash, but your testimony tells a different story. 

Mr. Wasson. That is right. I don’t think that many people in 
North Carolina, certainly many elected officials of both parties, and 
the media have complained very loudly about the poor state of reg- 
ulation of coal ash in the State. The fact that these impoundments 
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were leaking and leeching into the nearhy surface waters was not 
discovered by the State, by any of the State regulators until envi- 
ronmental groups went out and actually did the monitoring and 
discovered some of these problems and filed suit. And then eventu- 
ally the State stepped in, but as you probably know, the State is 
actually under a criminal investigation around how the State agen- 
cies have handled 

Mr. Waxman. Which State is that? 

Mr. Wasson. North Carolina. 

Mr. Waxman. North Carolina. So if we rely on the States to do 
this without Federal backup of any sort, there is a lack of trans- 
parency, a lack of enforcement, a lack of necessary safeguards. It 
seems like a lack of even trying to understand what is happening 
with the coal ash. How are your organizations and others using 
technology to fill in some of the gaps in Federal and State efforts 
to ensure safe disposal? 

Mr. Wasson. So we work with a coalition of groups led by the 
Southern Alliance for Clean Energy based out of Knoxville that has 
provided online tools so that people can understand where these 
coal ash impoundments are, if they are living next to them and ac- 
tually obtain information about what — the ground water testing 
that is happening there so that they have a sense of what is going 
into their groundwater. Again, in a State like North Carolina, 50 
percent of the residents rely on wells for their drinking water. So 
this is a very big concern. 

Mr. Waxman. Well, if you are monitoring data and other infor- 
mation and it becomes accessible on the Internet or through cell 
phones, how do we make sure that those who don’t have access to 
that technology get the information they need? 

Mr. Wasson. And that is the excellent question and is why I 
think technology is very limited in its ability to help with some of 
these problems. Certainly in coal mining regions in Appalachia, ac- 
cess to high-speed Internet like DSL or cable or even cell phone re- 
ception seems like a distant dream in many of these communities. 
It requires very resource-intensive, boots-on-the-ground kind of ef- 
forts in order to engage folks who are living with the greatest 
threat. 

Mr. Waxman. I had argued for the last several years that strong 
Federal coal ash regulations are needed to protect public health 
and the environment from toxic elements, including arsenic, lead, 
mercury and selenium. Will State action be enough or do you think 
we need a strong Federal regulation for coal ash? And EPA is final- 
izing their coal ash rule. Can citizen participation play an impor- 
tant role in highlighting the need for strong enforceable Federal 
standards? 

Mr. Wasson. I think the situation in North Carolina is one of the 
best arguments I can provide for why we do need, we absolutely 
do need, a strong Federal rule in coal ash regulation. It is going 
to be a disaster I think if we leave most of that up to the States. 

Mr. Waxman. Thank you, Mr. Chair. 

Mr. Shimkus. The gentleman’s time is expired. The Chair now 
recognizes the gentleman from Ohio, Mr. Latta, for 5 minutes. 

Mr. Latta. Well, thank you very much, Mr. Chairman, and 
thanks very much to our panel for being with us today. I really ap- 
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preciate your testimony. A little background. I know the members 
of this subcommittee have already heard me say this, but I rep- 
resent a district with 60,000 manufacturing jobs, and right along 
the same line I also represent the largest agriculture district in the 
State of Ohio. So dealing with regulations and complying with 
them are one of the things that I hear from my constituents the 
most. And a couple of years ago the SBA had come out and said 
that we have $1.7 trillion of regulations here in this country, and 
unfortunately, it was updated this year to $1.9 trillion. 

So interesting enough, when I spend time out in my district, 
going through hundreds and hundreds and hundreds of different 
plants and businesses across my district, the number one issue I 
always hear about is regulations. 

And if I could start with Mr. Kovacs, I found it interesting, your 
testimony, because I think that it is also always interesting to re- 
member these things. On page 5 of your testimony you state that 
the Hoover Dam was built in 5 years, the Empire State Building 
took 1 year and 45 days, the Pentagon less than 18 months, the 
New Jersey Turnpike 4 years from inception to completion. Then 
you fast forward to 2014. The Cape Wind needed over a decade just 
to receive the necessary permits to build an off-shore wind farm. 
And it is interesting that you point these things out because as you 
look at where we have gone from start to finish and how fast these 
regulations have kicked in, you know, it is like I hear from the 
businesses, but I have never heard any of my businesses ever out 
there ever say this, that they are not for clean air or clean water. 
They want to make sure that is happening. But it is really the 
over-burdensome regulations that they have to comply with. 

But if I could, you also show on page 5 of your testimony on the 
time required for processing your permit to drill on Federal versus 
State lands, and you point out that the Institute for Energy Re- 
search testified that it currently takes more than 300 days to proc- 
ess a permit to drill for oil and gas on Federal lands on shore while 
it takes less than 1 month to process a permit for the same drilling 
activities on State and private lands. And also you point out in 
your graph on page 5 that Ohio in particular is one of the fastest 
permit-processing States. Would you agree that Ohio’s efficiency 
does not make them less environmentally protected? 

Mr. Kovacs. I would agree with that, certainly. 

Mr. Latta. Now, why would you agree with that? 

Mr. Kovacs. Well, when you understand the permitting system, 
to just even start a permit you have to do a whole series of things. 
You have to do engineering drawings. You have to do testing of the 
air, the water. You have to do site plans. All of that must be done 
in order even to file for a permit. And so when they review it, the 
agency reviews the technical data, and the technical data is going 
to be almost virtually the same in Ohio or with the Federal. The 
difference between the two programs is that in the Federal pro- 
gram, if there is any Federal nexus at all, the program moves into 
an area where there is no coordination. By that I mean there is 
really no one running the show. There are no time limits on when 
the permit has to be reviewed. And anyone can jump into the per- 
mitting process at any time, and you can go into a conflict between 
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State, the environmental impact statements, and Federal, even if 
they have the same laws. 

So when you go under State law, you are getting a much faster 
process because you just don’t have as many ways in which to stop 
the problem, and it is managed closer to a business which I believe 
someone had talked about. And the approach that we have been ar- 
guing and the House has been forward on and the Senate is, put 
someone in charge of the program. We are not telling them what 
to do. Give them a role as a lead agency and to coordinate. Give 
everyone time limits in which to participate. If they don’t want to 
participate in the time limits, then they don’t have to, but then 
they are out of the program, and make a decision. And that is real- 
ly what the key — we are not talking substance here. We are talking 
process. 

Mr. Latta. So is this how — when you, in your testimony, also 
state about improving and streamlining the process — is that how 
you go about it, or other ways you see it? 

Mr. Kovacs. No, that is how we would go about it. 

Mr. Latta. OK. Thank you very much, Mr. Chairman. I yield 
back. 

Mr. Shimkus. The gentleman yields back his time. The Chair 
now recognizes the ranking member of the subcommittee, Mr. 
Tonko, for 5 minutes. 

Mr. Tonko. Thank you, Mr. Chair. I am very interested in to- 
day’s testimony about ways to improve our environmental moni- 
toring through better technology at the State level and through 
greater public participation. Obviously the sooner pollution is de- 
tected, the faster it can be contained and remediated. For example, 
an inspection of the tank that leaked in West Virginia could have 
prevented widespread harm, but inspections require resources, 
both from the regulatory agency and the regulated entity. 

With that being said, Mr. Slesinger, you testified that EPA is 
planning to reduce the number and frequency of inspections it con- 
ducts. Is that correct? Did I hear that correctly? 

Mr. Slesinger. Yes, in their strategic plan there is a substantial 
reduction in the amount of enforcement action, civil actions, inspec- 
tions going forward, mainly because of the reduction in budget. 

Mr. Tonko. Do you have concerns about the impact that that 
shift would have on compliance? 

Mr. Slesinger. We are very concerned. As Ms. Marks men- 
tioned, the key to compliance in her State was walking around. It 
is with a new, high-tech gadget that makes it much more efficient, 
but the key is getting someone to do the walking around. And as 
you mentioned in the spill in West Virginia, it had been I think 
decades before someone from the State had been on that site. 

So if you are going — yes, if you use these high-tech technology, 
you can probably do more with less, but when the less is so much 
less that you are doing significantly less, feet on the ground, going 
to sites, helping people get in compliance, you are going to have 
more problems. 

Mr. Tonko. Well, I had served in our State Legislature in New 
York for 25 years, and I know that we have a sound track record 
with the environment. But I would have to agree that all States 
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do not play the same degree of intense role in enforcing many envi- 
ronmental regulations. 

Dr. Wasson, can you briefly describe some of the problems you 
have seen in State enforcement of environmental regulations? I 
know you mentioned some, but can you share some other scenarios 
with us, please? 

Mr. Wasson. Sure. I think what it boils down to time and again 
is it takes us filing a lawsuit or entering in some sort of proceeding 
to get the States to act. They are not doing it on their own. That 
is true in North Carolina. That is true in Kentucky in the examples 
I gave in my written testimony. It is true in other States that we 
worked in. 

And so I think you have a lot of hard-working and very well-in- 
tentioned State regulators that are strapped for the resources to do 
their jobs effectively. And that is, you know, what it really boils 
down to. In the State of North Carolina, we just cut the funding 
by as much as I think 25 and then on top — more than 25 percent 
for our State agency. They just can’t do the job that we mandate 
them to do with the resources that are available to them, and I 
really think that that is the underlying problem. 

Mr. Tonko. Right. I know that a number of States and organiza- 
tions have indicated that doing more with less has now become 
doing less 

Mr. Wasson. That is exactly right. 

Mr. Tonko [continuing]. With less. What role can informed citi- 
zens play in your view in informing environmental regulation? 

Mr. Wasson. Well, it is informed citizens, you know, in the cases 
that I gave of, you know, fraudulent water quality monitoring in 
Kentucky or the leaking coal ash impoundments in North Carolina. 
It is engaged citizens that are entirely responsible for why we have 
any enforcement actions at all. 

So it is our job as environmental advocates to get more citizens 
engaged. I liked very much what Ms. Marks had to say, citizens 
being the eyes and ears of the State agencies. We also very much 
see it that way, and I think that there is a role to play for citizens 
when the State agencies just are not able to fulfill their mandate. 

Mr. Tonko. And what are some of the steps that your organiza- 
tion has taken to empower citizens to monitor and enforce environ- 
mental laws? 

Mr. Wasson. The Appalachian Citizens Enforcement Project that 
I spoke about in my written testimony is one example where we 
are actually going out and we are training people to monitor the 
water quality in streams near their homes. We are providing them 
with the equipment to do that as well as some expert consulting 
to help answer questions and help them do something with that in- 
formation. It is one thing to find that the water across the, you 
know, road from your house is polluted. It is another to actually 
take action on that and get that problem corrected. 

And so, you know, it takes a lot of hand-holding, honestly, for 
regular citizens to be able to engage at that level, but it is possible, 
and we are proving it is possible. We are working with groups all 
across Appalachia that are every day proving that it is possible to 
get people engaged in this. 
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Mr. Tonko. And I know my 5 minutes have expired, so I will 
yield back. 

Mr. Shimkus. The gentleman yields back his time. And the Chair 
now recognizes the gentleman from West Virginia, Mr. McKinley, 
for 5 minutes. 

Mr. McKinley. Thank you, Mr. Chairman. In light of some of 
the testimony that has been given, I would like to ask unanimous 
consent that this article by Dr. Borak be included in the file. 

Mr. Shimkus. Let me — I am sure we will accept it, but let me 
make sure the minority has taken a look at it. And you can go 
ahead, and we will make that request. 

Mr. McKinley. I think what Dr. Borak says in light of some of 
the comments that have been made here is that I think we have 
heard once again there seems to be an attack on the coal industry 
on West Virginia. I thought we were having a panel on moderniza- 
tion and how we work, but this has turned into a little bit on the 
part of some of the folks one more attack on our coal miners in the 
industry. And what Borak goes on — his report says coal mining is 
not per se an independent risk factor for increased mortality in Ap- 
palachia. Appalachians suffer disproportionately poor health and 
significantly higher mortality rates than the rest of the nation. The 
Appalachian counties with the poorest health are also the most eco- 
nomically depressed, least educated and those with limited access 
to social and medical services. 

So to try to connect that to mountaintop mining is a stretch. 
There may be a connection. I am not going to dispute that. But I 
think we have to take other things into consideration. Smokeless 
tobacco or tobacco use. I didn’t see that on the chart to see whether 
or not that. I didn’t see a chart about diabetes. Could that be af- 
fecting health and cancer issues with that? 

So I think we have to be fair when we are doing these kinds of 
reports that we have an — try to be more unbiased than what I 
have heard in this testimony so far. 

Also Dr. Wasson, in your report you talked about how the sports 
fishing industry creates more jobs than the surface coal mining. 
And maybe it does. Maybe it does. But I tell you, the coal mining 
jobs that are being paid $50,000 and $70,000 a year are far better 
than the sports fisherman that may be in the $25,000 job. If we 
are trying to get these people out of poverty, we need to have good- 
paying jobs, and once more, an attack on the coal industry because 
we have got counties in West Virginia and Eastern Kentucky that 
just simply don’t have other alternatives. That is what they say. 
They are economically depressed, and to take away something that 
is a good-paying job is really a threat to their livelihood. 

So I think we have to be careful about jumping to conclusions. 
I wish one of the proponents that were here today to continue on 
with this discussion instead of skipping out. But you also raise a 
good point. Dr. Wasson, about Yarmuth. Yarmuth’s bill is inter- 
esting, and I hope it does get a hearing. I think we need to have 
those kind of — we can’t be afraid in Congress to talk about tough 
subjects. But at the same time it was announced earlier today that 
we have 321 bills sitting over in the Senate, not being acted on. 

So I would say that perhaps maybe that is a good trade. If we 
are going to take up Yarmuth’s bill, then maybe other body ought 
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to take up some of the bills that we have sitting over there that 
have to do with jobs, healthcare, coal mining and the like. 

Let me touch just closing again with your issue about the fly ash 
because I think your group and some of the groups that you rep- 
resent were opposed to the fly ash bill as passed out of the House 
four times. It is one of those bills that is sitting over — the 321 that 
is sitting over there in the Senate without action. It would have ad- 
dressed all of the problems that you have talked about, all the 
leakage. The fly ash bill, the legislation of the coal ash bill took 
care of impoundments. It took care of dam safety. It took care of 
water leakage. All those issues were taken — ^but yet groups that 
you are engaged with opposed the legislation. I think it is hypo- 
critical that you are coming here and telling us that we need to do 
it when we have done that. We have passed that, but the Senate, 
the other body, won’t take those bills up. 

I hope that you can be more fair in your assessment in the fu- 
ture, all of you, as we address these issues of modernization. Let 
us stay to the subject matter. 

So are you telling me that Randy Hoffman, the DEP, is incapable 
of handling issues in West Virginia on DEP? 

Mr. Wasson. I do not in any way mean to impugn Mr. Hoffman 
and 

Mr. McKinley. But you have used the 

Mr. Wasson [continuing]. And his ability to do his job. 

Mr. McKinley [continuing]. Ereedom Industry’s tank. You have 
talked about the surface mining. All of those issues come under his 
purview, and you are denigrating him. You are running him down. 
Is that fair? 

Mr. Wasson. I am saying the facts on the ground show that the 
goal, the environmental outcomes that we would expect, are not 
being achieved. The health of people 

Mr. McKinley. Should he be fired? 

Mr. Wasson [continuing]. In those counties 

Mr. McKinley. Should he lose his job? 

Mr. Wasson. That is — I do not have a position on whether or not 
Mr. Hoffman should have his job. I am simply observing that if we 
look at just the science, just the environmental outcomes that we 
see on the ground in West Virginia, they are not being achieved, 
what we should expect. When people in Southern West Virginia 
counties have the same life expectancy of somebody in Iran or 
Syria or Vietnam, there is something 

Mr. McKinley. I have run over my time, but I would sure like 
to see it because I think that who has in Vietnam — is age 36, 37 
in Vietnam? I think the life expectancy is very much greater than 
36 and 37 in Southern West Virginia. And I am sorry that I have 
run over my time, Mr. Chairman. 

Mr. Shimkus. The gentleman’s time has expired. I did consult 
with the minority, and without objection, I would ask for the article 
authored by Jonathan Borak be accepted into the record. Without 
objection, so ordered. 

[The information follows:] 
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Original Article 


Mortality Disparities in Appalachia 

Reassessment of Major Risk Factors 

Jonathan Borak. MD, Catherine SaJipante-Zaidel, MEM. Martin D. Slade, MPH, and Cfietyi A. Fields. MPH 


Objective: To deicrmine the predictive value of coai mining and other risk 
factors for explaining disproportionately liigh mortality rates across Ap- 
palachia. Method: Mortality and covariate data were obtained from pub- 
licly available databases for 2000 to 2004, .Analysis employed ordinary least 
square multiple linear regression with agc-adjiistcd mortality as the d^en- 
deni variable. RestiUs: Age-acljusied all-cause mortality was independently 
related to Poverty Rate, Median Hoasehold Income. Percent High School 
Graduates, Rural-Urban Location. Obesity. Sex. and Race/'Ethnicity, but not 
Unemployment Rate. Percent Uninsured, Percent College Graduates, Physi- 
cian Supply. Smoking, Diabetes, or Coal Mining. Conclusions: Coal mining 
is no! per .sc an independent risk factor for increased mortality in Appalachia. 
Nevertheless, our resiilts underscore the substantia! economic and cultural 
disadvantages that adversely impact health in Appalachia, especially in the 
coal-mining areas of Centra! Appalachia, 


T he Appalachian region, as cvirrently defined by the Appalachian 
Regional Commission (ARC), is comprised or420 contiguous 
counf.ie.s in 13 states stretching from New York to Mississippi.* (The 
numbers of ARC counties has increased from an initial 360 as a 
result of periodic acts of Congress, There were 399 counties in 1991, 
406 counties in 1998, 410 counties in 2002, and 420 counties since 
2008.) Encompassing an area of 20.5,000 square miles, the region 
overlaps and extends beyond the less sharply demarcated cultural 
region known as Appalachia. It is home to about 25 million people. 
For research and other purpo.ses, the region is often divided into 
five geographic subregion,s of relatively homogeneous characteristics 
(eg, topography; demographics) as shown in Fig. 1. Appalachian 
Regional Commission, a regional economic development agency, 
was created in 1965 by Congre.ss in recognition that Appalachia 
suffered disproportionately poor socioeconomic conditions.* 

It is also well recognized that Appalachians suffer dispro- 
portionately poor health and increased risks of adverse health out- 
comes compared with the rest of the nation.^’'* For example, the 
Appalachian region suffers higher rales of total and premature mor- 
tality (mortality in persons aged 35 to 64 years),"*-^ heart di-scasc and 
cardiac mortality,*' ’’* cancer incidence'-' and cancer mortality,'** stroke 
mortality," chronic pulmonary disease,^ obc-siiy,'"* and diabetes,*^' 

In the view of many epidemiologists and public health researchers, 
Appalachia is characterized by ’“increased chronic disease burden, 
limited access to health care, and elevated rates of behavioral risks.”*^ 
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Significant health disparities have ai.so been documented 
within the region, with deficits most consistently found in central and 
southern Appalachia. Figures 2 to 5 show the regional distributions 
of county-level premature mortality due to all causes, cancer, heart 
disease, and stroke. High rates of all-cause mortality are concen- 
trated in eastern Kentucky, southern Ohio, western Virginia, southern 
West Virginia, northern Alabama, and Mi.ssissippi.'* Cardiac-related 
death rates are generally higher in rural areas,** with highest rates 
of premature mortality in central and southern Appalachia, partic- 
ularly eastern Kentucky.” Premature cancer mortality is dominated 
by high rates in the .Appalachian counties of Kentucky, Ohio, and 
West Virginia.” In eastern Kentucky, mortality rates for total cancer, 
lung cancer, and cerx'ical cancer are up to 36% greater than overall 
Appalachian rates and up to 50% greater than corresponding US 
rates.'® 

Such disparities impose enormous burdens on the people of 
Appalachia and their health care and social service systetns. As dis- 
cussed later, a variety of risk factors (eg, age, sex. race, income, and 
education) have been associated with specific outcomes, but those 
factors do not fully explain the disparities, it has been proposed that 
health disparities in Appalachia are due to “highly localized” factors: 
“health disparities . , , result from a combination of factors that are 
unique to each local arca.”^ The public health policy implications of 
.such localized factors are potentially much different from those that 
apply to more systematic barriers to health. 

A recent series of ecological studies by researchers at West 
Virginia University (WVU) has suggested that age-adjusted Ap- 
palachian county mortality rates are independently related to the 
presence of coal mining, but the nature of that relationship was 
uncertain.'*""* Increased mortality rates were apparently not due to 
occupational exposures and observed mortality patterns differed be- 
tween Appalachian coal-mining counties and coal-mining counties 
outside Appalachia. For example, county-level lung cancer mortal- 
ity was elevated in Appalachian, but not in non-Appalachian coal- 
mining areas.'** The WVU authors proposed that observed health 
disparitie.s in residents of Appalachian mining areas might be at- 
tributed to a “coal mining-dependent economy,”’* or to “pollution” 
and the “environmental impacts of Appalachian mining, ”*’•'** or to 
'‘additional behavioral or demographic characteristics not captured 
through other covariaies.”’** 

To better understand these possibilities, particularly the role 
of coal mining as an independent risk factor for disparate mortality 
rates, wc undertook a reanaiysis of those published studies. Our 
objective was to determine the predictive value of coal mining and 
other potentially relevant risk factors for explaining differences in 
mortality rates acro.ss the App.alachian region. 


BACKGROUND 

A variety of economic mea.sures illustrate how badly the .Ap- 
palachian region lagged behind other parts of the US in 1965, the 
y^ar that ARC was founded, and how that status has improved. At 
that time, I in 3 Appalachians lived in poverty, 295 of 360 coun- 
ties were categorized as “high poverty” (poverty rate > 1 .5 times US 
average), and 223 of 360 counties were classified as “economically 
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Moriality in Appalachia 



FIGURE !. Geographic subregions in Appalachia. Ap- 
palachian counties divided into five geographic subregions of 
relatively homogeneous characteristics (eg, topography, de- 
mographics, economics). Reproduced, with permission, from 
the Appalachian Regional Commission, November 2009. 

d!stres.seti.”'’*‘ By 2008, the poverty rate had declined to 18%, the 
number of “higli poverty'’ counties had fallen to 1 16 of410 counties, 
aiui 78 of 4 1 0 counties were classified as “dislres.sed,'’ Despite such 
improvement, imwever, Appalachian per capita personal income re- 
mains about 20% lower than tlie US average and the region has “fared 
far worse than the nation” during the recent recession.*'^ 

Significant economic di.sparities occur within the region. For 
example, incomes arc relatively high in northern and southern Ap- 
palachia, but relatively low in central Appalachia. In 2008, per capita 
market income for the region overall was 75')''o of the US average, but 
only .5 1 % in central Appalachia. Likewise, 57 of the 82 Appalachian 
counties classified as economically distressed in 201 1 were located 
in the contiguous area,s of three central Appalachian .stales; east- 
ern Kentucky; northern Teimes.sec; and southern West Virginia.'’ 
As summarii'ed by ARC, "the central Appalachian region in par- 
ticular still battles economic distress, with concentrated areas of 
high poverty, unemployment, poor health, and severe educational 
disparities.”'’ Such economic disparities .seem to parallel the char- 
acteristic Appalachian landscape; "counties classified by ARC as 
‘distrcs.sed’ tend to be the mounlainou.s and isolated counties that 
most people coirsider to be Appalachia.”'" 

As expected, poorer health status in Appalachia is associ- 
ated with lower economic .status. Migh ra!e.s of premature all-cause 
morlatily, cardiac mortality, and cancer mortality ha%'e each been as- 
sociated with low income, high piwcrty. high unemployment, and a 
high percentage ofpcople without health insurance.' Similar associa- 
tions are toiind w'hcn counties are ckrssiftcdbv economic status. Asa 
croup, ocononucnilvdistre.sscd Appalachian counties had the highest 
I 0.1 hi\ Kite*, Ito.u he It t disease ami stroke '' f ikewise, prevalence 
u d il'c'Cs iiiv'-^osesasc-sonomw stUiisdoclmes In 2007, the preva- 
oi. .. otdt .bJs'sw n\ 1 e..onomi<.ail> distressed” Appalachian 


to ARC . :i ccnintv is ‘ cconoRiiciiiiv di-sires-scd if it ranks in the 
ot i s coiiniws ior ihrcc-vear avoraGC URemniCvmeni rate, per capita 
vii ki'i rncf'n'C ;'RCl oovi'vis nil..' hv contrast, a couniv has achieved “economic 
I t lAs in 'hs U' >i I s It unt ts 


counties, more than twice the 6% r.uc m Npp.u is.,t'. u ‘Oi i.i. m,v .u 
tainment” counties; the conespond.im u.if .s. .! .rd i.-g t'r .1 i.ics 
were 8% and 10%, respectively. 

Education is also strongly onKcd a id! luM if sRUu-' .mWi. , 
education is regarded as a “ptccurso' to t'n.ii T% i, 

gion has long been characten/cd b\ ■■severe eduv,.t o",. ’n".s 

which persist in some areas in 2000, the o’-i} o>i on ol ..dm!, v 0 
out high school diplomas or cquixalcnls exceeded die ! s e n 
1 1 of the 13 Appalachian states, .md the propoi’ton of i’, v eh .i 
coilcgedegreewassub-StantiaiK iowci \Vh;’e2 14”, .)•' s,jahs'\, 1 
college degrees, only !7.7®o of \pi\ Liciu.m .ulu'ls astu o ''\ 'i> 
of those residing in econoraicalh dist’cssect \pp.,i,!vli 'n mi'm 
were college graduates."'"-' Unlv 1 S of 4 i 0 \ppahi Li.ip -o.ir'o,. ^ 
had a higher percentage of college graduates th.n th, o 

erage; roost were the homes of large imixers.tios hi ee'Ku to. 
counties with lowest educational atfammeiU were ■‘concemratea in 
centra) Appalachia, especially m Ihe mmmg regions," where hcahh 
status is generally worst.-" 

in addition, unhealthy behaviors arc more comirion in Ihe 
region than in the rest of the nation. For example, Ap- 
palachians have a higher prevalence of tobacco use than does 
the US population.^' Five .Appalachian states rank among the 
eight highest for smoking prevalence, and smoking rates are 
higher in the Appalachian cenmties and Labor Market Areas 
than the non-.Appalachian counties and Labor Market Areas oftho-se 
five states."'*’'*^ High rales of smoking cluster in central Appalachia, 
notably in eastern Kentucky ami West Virginia where smoking rates 
are the nation’s highest."'-’--’ In those areas, high smoking rates coin- 
cide with the nation's highest lung cancernites, with similar patterns 
seen for other tobacco-related cancers,’-"*’’"' 

Lack of physical exercise and poor eating habits are two other 
behaviors that adversely impact regional health. Compared whh 
the US population, residents of southern and central Appalachia 
arc less likely to engage in recommended levels of physical ac- 
tivity and more likely to have no physical activity during leisure 
tirne.^^-"^ Residents of rural Appalachia are also more likely to con- 
sume less nutritious, more energy-dense diets,'"-’’' Because inactiv- 
ity and poor diet arc risk factors for obesity, and bccau.se inactivity, 
poor diet, and obesity are all risk factors for diabetes, it is not .sur- 
prising that: obesity and diabetes are tnore prevalent in Appalachia, 
Likewise, physical inactivity, poor diet, and obesity are risk factors 
likely to contribute to the increased incidence of cancer in rural 
Appalachia.^*’"-* 

In 1997. the prevalence of obesity (body mass index 
>30kg/in'’) in Appalachian counties ranged from 10,2% to 27,6%> 
among men and 7,8% to 25.3% among women. High rates of obesity 
clu.stered in eastern Kentucky, southern We.st Virginia, north-central 
Pennsylvania, and southeast Ohio."* In 2007, the highest prevalence 
rates of obesity and diabetes in the United States were mainly found 
in the Appalachian counties of West Virginia, eastern Kemiicky, and 
northern Tennessee.'" 

Nevertheless, such risk factors, at least as .measured by tradi- 
tional epidemiologic variables, .seem insulTicien! to fully expiain the 
region’s health disparities. For example, after accounting fora variety 
of covariatcs(eg, age, sex. race, education, income, smoking, obesity, 
and physical activity}, re.sidenis of economically di.stressed counties 
in Appalachian had a statistically significant ,33'% greater ri,sk of 
having diabetes than did residents of non-Appalachian counties; by 
contrast, risks did not differ between non-App.alachian counties and 
the Appalachian counties no! classified a.s distressed.’'' 


’’The US DcnarSincm o! Labor debiics I ib i s \ I i ' i 
nomica'Iy inlcgraiedgeograptiH'anea sb i.ii n i i il t t l k u* 

employmeni wilhin a reasonable distance I f n kSI Nt '• ii 
oui cbangirig their place o! residence. ! i ■- | i hi i < i tti i i \ 
are geoerally identicai to couanes. ' 


i.one'^e oi Ocaipanomsl ami Emnromienml Methane 
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Some of the health disparities not accounted for by the tra- 
ditional risk factors may be attributed to the geographic isola- 
tion that characterizes rural Appalachia. Such isolation adversely 
impacts regional health status by creating logistical barriers to 
health care access and by limiting employment opportunities, thus 
contributing to poverty and lack of health insurancc.^^ For such 
reasons, residents of rural Appalachia generally utilize few’er pre- 
ventive health services such as routine cancer screening. Ge- 
ographic isolation, which leads to fewer local medical and other sup- 
port resources, is also a likely explanation for the increased mc«ia!ity 
rates from coronary heart disease in rural versus metropolitan Ap- 
palachian communities.'^ Other data suggest that niral Appalachians 
with cancer have less access to comprehensive diagnostic and treat- 
ment services.^^ And by limiting access to health care services and 
producing physician shortages, the rural geography has seemingly 
caused an adverse impact on Appalachia’s “diabetes problem.”^” 

Cultural and social factors associated with residence in dis- 
tressed areas are also likely to adversely impact health. Factors sug- 
gested as relevant include "Appalachian cultural beliefs such as fa- 
talism," which reinforces poor health behaviors and discourages 
seeking of early health intervention and medical advice. In addition, 
high rates of smoking lead to increased exposure to second-hand 
smoke. Local social conditions al.so inflvicnce dietary habits, 
and thereby health. Rural Appalachia is distinguished by a relative 
lack of full-service grocery stores and fruit-and-vegetable markets; 
residents of such “food deserts” tend to shop in storc.s with fewer 
nutritional choices and have less nutritious diets.’'*-^'*''’''^ 

METHODS 

Design 

This study retrospectively investigated all-cause mortality 
rales for residents of Appalachia during the years 2000 to 2004. 
Mortality and covariate data were obtained from publicly available 
databases. The time period considered and the data utilized were 
selected to allow for analyses that closely resembled those described 
in the WVU studies. Data were collected to represent the same 
time period (2000 to 2004) a.s much as possible given data availabil- 
ity, but the actual time periods corresponding to specific varuibics 
were not identical. Because the WVU analyses differed from study 
to study, we choose to incorporate the least complex of those alter- 
native approaches for our basic model. The following discussions of 
Data and Analysis explain that process in detail. 

Data 

Mortality 

Mortality data were obtained from the Centers for Disease 
Control andPrevention.'^’ Reported data described county-lcvei mor- 
tality rates age adjusted to the 2000 US standard population. We 
utilized ali-cavise mortality for all age groups. 

Demographic Data 

We obtained county-level demographic data from the 2005 
Area Resource File."*'* The percent men population was calculated as 
the arithmetic mean for the years 2000 to 2003. The percentages of 
the population who were white, .African American, Native American, 
non-white Hispanic, and A,sian American were determined for the 
year 2000, 

Economic Status 

Four measures of economic status have been associated with 
mortality rates in Appalachia: median household income; poverty 
rate; unemployment rate; and rate of health insurance.* Each was 
considered in at least ! of the 3 WVU analyses. We obtained county- 
level economic data from the Area Resource File.^ Median House- 
hold Income and Poverty Rate were determined as the arithmetic 


means for the years 2000 to 2002. Unemployment Rate (persons aged 
> 1 6 ycare) and Percent Uninsured were obtained for the year 2000. 

Education 

County-level rates of high school graduates and college grad- 
uates w'ere calculated using ARC data for the year 2000.“** The 
number of persons w'ith a high school diploma or higher (Percent 
High School Graduates), and the number of persons with a college 
diplomaor higher (Percent College Graduates) were each divided by 
the number of persons aged 25 years or older. 

Location 

The location ty'pe of each county wa.s characterized u.sing the 
US Department of Agriculture (USDA) nine-point rural-urban clas- 
sification scheme, which codes metropolitan and nonmetropolilan 
counties by degree of urbanization, adjacency to metro areas, and 
population size of urban areas. ’^' (For example, “Code 1 ” = “coun- 
ties in metro areas of 1 million population or more”; “Code 5" — 
counties with “urban population of 20,000 or more, not adjacent 
to a metro area”, and “code 9" — counties that are “completely 
rural or <2500 urban population, not adjacent to a metro area”.) 
We obtained county-specific rural-urban continuum code.s from the 
Area Resource File.*” We divided the USDA rural-urban continuum 
codes into three categories: Metropolitan (codes 1 to3).Micropoliian 
(codes 4 to 7). and Rural (codes § to 9). 

Access to Health Care 

County-specific physician supply was used as a measure of 
access to health care. Data for the number of active medical doctors 
(MDs) and osteopathic doctors (DOs) per 1 000 population were ob- 
tained from the Area Resource File.^* 'i\vo of the WVU studies used 
"number of active MDs and DOs per 1000 population,"' whereas 
the third included “physician supply" not otherwise defined.'* In our 
analyses. Physician Supply indicates the number of active MDs and 
DOs per 1000 population. 

Smoking 

Rates of current smokers were obtained from the Centers for 
Disease Control and Prevention Behavioral Risk Factor Surveillance 
System (BRFSS)^* supplemented with smoking rates available from 
stale public health department Web sites. County-level data were 
available for 54 Appalachian counties, of which 9 were reported at 
the level of metropolitan statistical areas. For the other 366 counties, 
smoking rates were avaihibic as the means for each of 84 subgroups 
of contiguous countic.s. When available, wc used rates averaged for 
(he years 2002 to 2004; otherwise, we used data for the year(s) closest 
to that time period. (Smoking data were available for the following 
years for each state; Alabama: 2009-10; Georgia: 2000-03; Ken- 
tucky; 2002-04; Maryland: 2000-02; Mississippi: 2004; New York: 
2003; North Carolina; 2002-04; Ohio: 2002; Pennsylvania: 2002- 
04; South Carolina: 2002-04; Tennessee: 2005; Virginia; 2007; West 
Virginia: 2001-05.) 

Obesity and Diabetes 

Wc obtained county-levc] data for obesity and diabetes from 
the National Diabetes Surveillance System for the year 2004.’* ' Obe- 
sity Rate indicates the proportion of adults aged 20 years or older 
with body mass index 30 kg/m’ or more. Diabetes Rate indicates 
the proportion of adults aged 20 years or older with diagnosed 
diabetes- 

Coai Mining 

County-specific coal production data were obtained from the 
Energy Information .Administration,'*^ In our analyses, we divided 
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Ffcjurc 2. Alf-casjse premature mortality (1 99.5~ 2001). 


FIGURE 4. Heart disease premature moftaiity (1 995-2001 ). 
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FIGURE 5. Ai!-site caocer premature mortality (1995-2001)- FIGURE 5. Stroke premature mortality (1 995-2001). 

FIGURES 2-5. Premature moftality in Appalachia (1995-2001). These four maps show the distribution of county-level prema- 
ture mortality rates for 1995-2001, standardized to 2000 census. "High Outlier" identifies counties with death rates greater 
than the 75lh percentile plus 1 .5 times the interquartile range. Adapted from Halverson and Bischak-''; reproduced, with permis- 
sion, from the Appalachian Regional Commission. 
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FIGURE 8. High school cornpielion rates in Appalachia 
(2000). County-level percentages of adults, 25 years and 
older, completing 1 2 years or more of school. Reproduced, 
with permission, from the Appalachian Regional Commis- 
sion, October 2008. Data source: US Census Bureau, 2000 
Census, Sf3. Data classification scheme; Natural Breaks. 


FIGURE 6. Appalachian Regional Commission-designated 
distressed counties (2002). A county is designated as "eco- 
nomically distressed" if it ranks in the worst 10% of US coun- 
ties for 3-year average unemployment rate, per capita mar- 
ket income, and poverty rate. Reproduced, with permission, 
from the Appalachian Regional Commission, June 2002. Data 
sources: US Bureau of Labor Statistics, LAU5, 1 997-1 999; 

US Bureau of Economic Analysis, REIS, 1998; and US Census 
Bureau, STF3A, 1990. 
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Appalachian counties into two groups based on whether they pro- 
duced coal during 2000 to 2004 and wc also grouped coal-producing 
counties into those above (High) and below (Low) Uic median 
coa! production level for Appalachian counties during that time 
period. 


Analysis 

The data were analysed using SAS 9.2 (SAS Institute, Cary, 
We conducted ordinary least square multiple linear regression 
with age-adjusted mortality as the dependent variable. Our basic 
regression model (“Basic Model”) paralleled the WVU analyses, but 
we considered only the 420 Appalachian counties, and we did not 
include coa! mining-related variables or the “dichotomous Southern 
variable . . . created to capture regional effects that partially overlap 
with Appalachia.”'^ The model included the following independent 
variables; 

• Percent Men 

• Race/Efhnicity Rates 

• Poverty Rate 

• Percent High School Graduates 

• Percent College Graduates 

• Rural-Urban Category 

• Physician Supply 

• Smoking Rate 

Next, we added additional independent variab1e.s info the basic 
model and evaluated their explanatory power by means of jxarlial K 
tests. Partial F tests are used to determine whether the addition 
of one or more variables to an already .specified model significantly 
decreases the unexplained variance of the mode!.'^* When that occurs, 
addition of the variable is said to have significantly improved the 
model’s fit to the ob.sorvcd data. The partial F lest is also known 
as Type 3 test for fixed effect-s when the addition of only one more 
variable is contemplated. 

Additional variables were added one at a time to the Basic 
Model, regression analyses were performed, and the results com- 
pared with the regression results for the Basic Model without that 
additional variable. If partial F tests indicated that inclusion of 
the variable led to significantly improved model fit, the variable 
was retained in an “Expanded Model.” Alternatively, if including a 
variable did not significantly improve the model, it was cxcluded. 
This process was repeated using Expanded Models in place of the 
Basic Model, until all variables had been evaluated. The following is 
a list of the additional independent variables that were tested in this 
way, listed in the order in which they were added; 

• Median Household Income 

• Unemployment Rate 

• Percent Uninsured 

• Obesity Rate 

• Diabetes Rate 

• Coal Mining (Yes/No) 

• Coa! Mining (High/Low/Nonc) 


RESULTS 

The results of ordinary ]ea.st .squares multiple linear regression 
analy.sisof the Basic Model are presented in Table 1. These findings 
indicate that higher age-adjusted ali-cause mortality rate was inde- 
pendently related to Poverty Rate, Percent High School Graduates, 
Rural-Urban Location, and Demographic variables including Sex 
and Race/Ethmeity rates. Mortality Rate was not significantly re- 
lated to Percent College Graduates, Physician Supply, or Smoking 
Rate, 


We then evaluated whether inclusion of additional variables 
would significantly reduce the unexplained variance of the Basic 
Model, thus improving its fit to the age-adjusted mortality data. 
Tabic 2 presents the resuits of this sequential testing, indicating F 
score, Pvalue,and conclusions for each of the seven variables. Inclu- 
sion of Median Household Income significantly improved the Basic 
Model (P < 0.0001) and it was retained in an “Expanded Model.” 
Likewise, Obesity Rate significantly improved the Expanded Model 
(P= 0.0022), and it was retained in a “Further Expanded Model.” 
By contrast, no improvements resulted from the addition of Un- 
employment Rate (P = 0.6852), Percent Uninsured (P ~ 0.3036), 
Dial^tes Rate (P = 0.3704), Coa! Mining; Yes/No (P =- 0.6003), 
or Coal Mining; HiglELow'/None (P = 0.1047), and they were 
e.xcludcd. 

Table 3 presents the results of ordinary least squares multiple 
linear regression analysis of the Further Expanded Model, The vari- 
able Coal Mining; Yes/No has been included to demonstrate its lack 
of stati-stical significance when added to the model. These findings 
indicate that higher age-adjusted all-cause mortality rate w'as inde- 
pendently related to Poverty Rate, Median Household income. Per- 
cent High School Gntduates, Rural-Urban Location. Obesity Rate, 
and Demographic variab!c.s including Sex and Race/Ethnicity rales. 
The relationship between Mortality Rate and Percent College Grad- 
uates was nearly .significant (P = 0.0814). but Mortality Rate was 
not significantly related to Physician Supply, Smoking Rale, or Coal 
Mining; Yes/No. 

Wc also performed regression analyses of the Further Ex- 
panded Model after adding each of the excluded variables (Un- 
employment Rate, Percent Uninsured, Diabetes Rate, Coal Mining: 
Yes.-'No and Coat Mining: HighTow/Nonc). First, we added a vari- 
able and ran the model, and then we removed that variable and added 
the next variable and repeated the process so that all variables were 
individually tested. Then we included ail variables in the model at 
one time (but only one of the Coal Mining variables was included at 
any lime). Adding each or all ofthose excluded variables did not sig- 
nificantly change the model’s parameter estimates or their F values 
(data not shown); hence, all inferences remained the same. 

DISCUSSION 

Appalachians suffer disproportionately poorer health and sig- 
nificantly higher mortality rates than the rest of the nation. In 
general, the Appalachian counties with poorest health are also the 
most economically distressed, the least educated, and those with 
the most limited access to social and medical services. In ad- 
dition, residents of those counties demonstrate generally higher 
rates of risky behaviors, for example, higher smoking rates, more 
prevalent obesity, less physical activity, less nutritious diets, and less 
use of preventive health services. Notably, these often rural, isolated 
counties include many of the most productive coal-mining areas in 
Appalachia.^' 

Earlier efforts to understand and address the source.s of such 
health disparities have identified a number of independent risk fac- 
tors associated with specific health outcomes, but have not fully 
explained the disparitic-s. Some have proposed that health disparities 
in Appalachia are due in part to factors “unique to each local area."'’ 
A recent series of ecological studies has suggested that the pres- 
ence of coal mining is such a “local” factor, which is independently 
related to age-adjusted mortality rates, although the nature of that 
relationship is uncertain. 

To tetter understand that relationship, we studied all-cause 
mortality rales for Appalachian residents during 2000 to 2004. Mor- 
tality and covariate data were selected to create a Basic Mode! that 
closely resembled the models employed in the UW V ecological stud- 
ies, but did not include coal mining. As seen in Table 1 , the regression 
analysis of that Basic Model indicated that increa.sed mortality rate 
was significantly associated with greater poverty, lesser educational 
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TABLE 1 . Basic Model: Ordinary Least Squares Multiple Linear 

Regression Model; Age-Adjusted All-Causes Mortality Rale 



Basic Model 



Data Category 

Variable 

C&eBicient 

SE 

P 


Inlervepl 

5179,71 

1101.18 

<0.0001 

Economic siaUis 

Poverty Rates 

7.99 

1.28 

<0.000! 

Education 

Percent High School 

- 497.87 

87.92 

<0.0001 


Percent College 

- 174.43 

117.46 

0.1383 

Location 

Rural-Urban Category 

-30.54 

5.97 

<0.0001 

.Access to health ci 

jre MDs and DOs per 10(W 

2,56 

2.61 

0.3285 

Smoking 

Smoking Rale 

90.3! 

100.38 

0.3688 

Dcmograpiiics 

Percent Men 

-805.75 

320,29 

0.012.1 


Percent IPhite 

- 35.49 

11.00 

0.0014 


Percent Black 

-35.67 

10.98 

0.Q0I3 


Percent Asian 

-41.35 

14.7! 

0.0052 


Percent Native American 

-33.70 

11,94 

0.0050 


l^rceni Latin 

- 20.48 

6.72 

0.0025 

Bold and italicized lodiciiies statisiiealiy .significant \-3nables. 

DO, osteopathic doctor; MD. medical doctor. 


TABLE 2. Explanatory Power of Additional Independent Variables, With Sequential Addition of Significant Variables to the 
Basic Model, as Evaluated Using Partial F Test 

Comparisons 

Numerator 

df 

Denominator 

df 

F Score 

P 

Conclusion 

{!)., Basic Model 

(1) vs (2) (Basic Model + Income] 

1 

406 

15.220 

0,0001 

Retain income in mode! 

(2) v,s (3) [Basic Mode! + Income -l- 
Unemployment Rale] 

1 

405 

0.165 

0,6852 

Unemployment. Rale does not improve mode!; 
Exclude 

(2) vs (4) [Basic -1- Income + Pcrccni 
Uninsured] 

1 

405 

1.065 

0.3036 

Percent Uninsured does not improve model; 
Exclude 

(2) vs (5) [Basic -I- Inctmie Obesity] 

1 

405 

9.483 

0.0022 

Retain Obesity in model 

(5) vs (6) [Basic -f Income 4- Obe,sily + 

i 

404 

0,804 

0.3704 

Diabetes Rate does not improve model; Exclude 

Diabetes] 

(5) vs (7) [Basic 4- income +■ Obesity 4- 
Mining (Yes/No)] 

1 

404 

0,275 

0.6003 

Mining (Yes/No) does not improve mode!; 
Exclude 

(5) vs (8) (Basic + Income + Obesity -f 
Mining (Higli/Low/None)] 

2 

403 

2.269 

0,1047 

Mining (High/Low.TVone) does not improve 
mode!; Exclude 


attainment, niral location, and demographic factors including sex and 
race. No significant associations were seen for smoking or physician 
supply. 

Wc then expanded that Basic Model. First, we considered the 
inclusion of three additional economic measures (Median House- 
hold Income, Percent Unemployed, and Percent Uninsured) as 
independent variables. Those three measures, along with Poverty 
Rate, are generally correlateil, but they arc nonideniical and re- 
flect different aspects of socioeconomic status and economic 
distress. All four have been independently associated with 
Appalachian mortality rates.'*’^ The WVU model did not in- 
clude Median Household Income, Percent Unempic^'ed, or Percent 
Uninsured. 

The inclusion of Median Household Income significantly im- 
proved the model's fit to the observed data and it was included in 
an Expanded Model. By contrast, neither of the two other economic 
variables significantly reduced the unexplained variance of the Ex- 


panded Model (ic. Basic Model plus Median Household Income); 
hence, neither was retained in the model. 

We next considered whether adding Obesity Rate and Dia- 
betes Rate would improve the Expanded Model's explanatory power. 
Both are important risk factors for mortality. The World Health Or- 
ganization has determined that "overweight and obesity" is the fifth 
leading risk factor for deaths worldwide,'" and Centers for Di.sease 
Control and Prevention recognizes diabetes as the seventh leading 
cause of death in the United Slates.'^ Obesity is also seen as a more 
important risk factor for chronic disease than either smoking or 
poverty.-'*-^^ Neither Obesity Rate nor Diabetes Rate was included 
in the WVU analytical models. 

In our analyses, addition of Obesity Rate significantly im- 
proved the Expanded Mode! and it was retained in a Further Ex- 
panded Mode! (ie, Basic Model plus Median Household income 
plus Obesity' Rate). By contrast, adding Diabetes Rate to that mode! 
yielded no significant improvement and it was exciuded. 


152 


© 2012 American College of Occupational and Fm ironmenial Medicine 




91 


lOEM • Volume 54, Number 2, February 2012 


Mortality in Appalachia 


TABLE 3. Further Expanded Model: Ordinary Least Squares Mullipie Linear 
Regression Model; Age-Adjusted All-Causes Mortality Rate. Coal Mining 
(Yes/No) Has Been Included for Demonstration Purposes, but is Not a 
Component of the Model 

Data Category 

Variable 

Coefficient 

SE 

P 


Intercept 

4977.06 

1076.63 

<0.0001 

Economic stains 

Pox'erty Rates 

10.96 

1.90 

<OM01 


Median Household Income 

4.86 

i.27 

DMOl 


(per SJOOO) 




Education 

Percent High School 

-510.44 

90.52 

<OMOl 


Percent College 

-222.60 

127,42 

O.I)8]4 

Location 

Rural-Urban Category 

- 20.55 

6.17 

ti.OOIO 

Access to health care 

•MDs and DOs per 1000 

2.98 

2.59 

0.2500 

Smoking 

Smoking Rate 

52.67 

98.61 

0,5935 

Obesity and diabetes 

Obesity Rale 

5.96 

1.97 

0.0027 

Demographics 

Percent Men 

-931.40 

316.61 

0.0035 


l^rcent White 

- 36.39 

10.74 

O.OOOS 


Percent Black 

-37.23 

10,7! 

0.0006 


Percent Asian 

-41.38 

i4.38 

0.0042 


Percent Nath’e American 

- 35.06 

11,65 

0.002S 


Percent Latin 

-21.96 

6.56 

0.0009 

Coal mining 

Coal Minit^ (Yes.'No) 

4.68 

8.92 

0.6003 

Hold itnd itaJki/ct) iiulicaics staipilitany -si^jHicanl van^ICN. 


Finally, we considered the ejects of including either of the 
two measvire,s ofcoal mining in the Further Expanded Model. Neither 
Coal Mining: Yes/NonorCoal Mining: High/Low/None significantly 
improved the cxplattatory power of the model. The findings of ihi.s 
analytical mode) argue that coal mining is not per se an indepen- 
dent risk factor for increased mortality in Appalachia. By contrast, 
we found that increased mortality was significantly associated with 
greater poverty, lower median household income, fewer high .school 
graduates, rural location, obesity rate, and demographic factors in- 
cluding .sex and race, Lower college graduate rate was nearly signif- 
icant. Moreover, we found no .significant associations for smoking, 
physician stipply, and diabetc.s. 

It seems surprising that smoking rate was not significantly 
associated with mortality, given that smoking causes about 20% of 
US doaih.s,^** but similar results were reported in WVU studies.’*'*'^ 
This is likely due to limitations of the available data. BRFSS deter- 
mines current smoking status, not quantity or duration (The relevant 
BRFSS questions are “Have you smoked at least 100 cigarettes in 
your entire life?” and “Do you now smoke cigarettes every day, 
some days, or not at all?.’’^®*), thus BRFSS data do not capture the 
substantial dose-response gradient linking smoking and mortality.*'^ 
Also, smoking data were available for only 54 of 420 individual Ap- 
palachian counties; for the other 366 counties, the available smoking 
rate were mean values calculated for each of 84 subgroups of con- 
tiguoius counties. Thus, Smoking Rate is almost certainly biased by 
non-dittcrential misclassificalion.a particularconcern in light of ev- 
idence that smoking rates are increased in coal-mining areas.'^-***-*^ 
To the extent chat such misclassification “biases toward the null”, 
the link between smoking and mortality would be differentially re- 
duced in high-smoking counties. The available data are not adequate 
to evaluate whether smoking might act synergistically with other 
environmental pollutants. 

Likewise, we were surprised that Diabetes Rale failed to im- 
prove the model, but this is likely explained by two factora. First, 
obesity is a critical risk factor for diabetes and the two are well 
correlated. Risk of diabetes, for example, was increased up to 1 1- 


foid in Medicare recipients with a history of midlife obesity. Thus 
Diabetes Rate may add little explanatory value not a.ssociated with 
Obesity Rate. Second, BRFSS self-reported diabetes status is likely 
to musclassify a substantial proportion of the population because 
more than 27% of adults with diabetes in the United States have 
"undiagnosed diabetes.”^^ Such misclassification would likely have 
greatest impact in the economically distressed Appalachian counties 
where reported diabetes rates are generally higher and utilization of 
preventive service.s generally lower than in other covmtie.s, Thu.s, in 
iho.se coumic.s apparent assix'iations between diabetes and mortality 
are probably understated, 

Lack of a .significant association between Physician Supply 
and mortality rate is also notable. One explanation is that the num- 
ber of physicians is “just one factor within complex environments,” 
which include other health care workers and a variety of health 
care delivery systems: “Higher physician .supply per se does not 
amount to belter access, quality, or outcomes.”*’^ Some studies re- 
port that an increased supply of primary care physicianj;, but not 
specialists is associated with reduced mortality. Reanalysis of their 
data, however, suggested that benefits were region-clustered and less 
likely to occur in rural populaiions.®-*^ Finally, there is no standard 
approach to quantifying the supply of primary care providers us- 
ing secondary data sets; it is likely that some specialists will be 
misciassified, while nurse praedhoners and phy.sician assistant.? are 
ignored.^® 

Wc doubt that the dilTcrcncc.s between our finding.s and tho.sc 
of the WVU studies are due to the ways in which covariates were 
selected and defined. We chose tune periods, variables, and data 
to closely resemble those studies. In three cases, the WVU stud- 
ies incompletely or inconsistently defined their covariates. In those 
cases, \ve chose the least complex alternalivc for our model; thus, 
we used covariates that were similar, but not ncce.ssarily identi- 
cal. For example, the W^U studies defined Physician Supply as 
the number of active MDs and DOs per 1000 population. Some 
results were also reported for “primary care physicians.” a cate- 
gory not specifically contained in the 2005 Area Re.sourcc File and 
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no explanation was given as to how “primary care physicians” was 
delinod. We defined Physician Supply as the number of active MDs 
and DOs per !00() population; we did not din'erentiate “primary care 
physicians." 

A second case involves the rural-urban continuum. Two WVU 
studies included the nine-point USDA continuum scalej*-'^ while 
the third study, citing concerns for nonlinearity, recoded the scale 
into three categories ("metropolitan,” "micropoiitan,” and “rura!”).”* 
Nevertheless, that study did not actually delinc the categories. To un- 
derstand how these categories were structured, we leview'ed other 
studies by those researchers who included the USDA scale, but 
found the scale used in still other ways. One study defined only 
two categories, '‘metropolitan" {codes i to 3) and “nonmetropoli- 
tan” (codes 4 to 9), but then treated ‘'rural'’ and “nonmetropoli* 
tan" as equivalent terms; "The terms rural and nonmetropolitan 
will be used interchangeably in this study. A second study coded 
“metropolitan" status as a “five-level variable,” but no further details 
were provided,*' A third*** included "rural-urban setting” 3.s a co- 
variate that was not defined. Our analyses included three explicitly 
defined categories that seem consistent with the USDA scheme and 
the least complex of the WVU approaches.’^ 

The third case involves coal mining. The WVU studies each 
defined different coai-mining categories. One defined coal-mining 
areas as “counties with any amount of coal mining” during 1994 to 
2005; some analyses also grouped coal-mining counties into those 
above and below the medi.an production level.'* A second study 
defined three groups of counties ba.sed on total 2000 to 2004 coal 
production: more than 3 million tons; less than 3 million tons; and no 
production.'" For some analyses, counties with more than 3 million 
ton.s of production were compared with all other counties combined 
and "per capita coal pi-oduction” (calculated relative to the 2000 
censu.s) wa.s also included in those analysis. The third study also 
defined three groups of counties on the basis of total 2000 to 2004 
coal production, but group.s were defined differently; more than 4 
million tons; less than 4 million tons; and no production.'"^ Our 
approach was similar to the first of those WVU studies, but we 
considered the time span considered in the latter two studies. Our 
analysis divided counties into two groups based on whether any 
amount of coal was mined during 2000 to 2004, and coal-producing 
counties were further grouped into those above and below the median 
production level for Appalachian counties during that time period. 

Our Expanded Mode! indicates that coal mining is not per sc 
the cau.se of increased mortality in rural Appalachia. On the contrary, 
our results underscore the substantial economic and cultural disad- 
vaniagc,s that adversely impact the health of many area residents. 
Particularly in the coal-mining areas ofeemra) Appalachia, there is a 
potent combination of greater economic distress, lesser educational 
attainment, decreased access to health care, limited availability of 
nutritious foods, higher rales of behavior-related risks such a.s obesity 
and smoking, and decreased use of preventive health services. The 
conjunction of such factors and their adverse effects can be seen by 
comparing figs. 2 to 5, which show the geographical distributions of 
various county-ieve! mortality rates, and Figs, 6 to 9, which show the 
distributions of county-lcvcl poverty rate, economic distress, percent 
high school graduates, and coal mining. 

Such overlapping risk factors and mortality rates illustrate 
how difficult it can be to disentangle the effects of the cultural 
environment, from tho.se of the physical environment, a difficulty 
made greater because the two interact. For example, the phy.si- 
cal isolation of the mountainous counties that characterize rural 
■Appalachia poses barriers to indiisiriai diversification and broaden- 
ing of employment options, and afso contribule.s to lower incomes, 
reduced access to health care services, reduced availability of nutri- 
tious foods, and so forth," -' The interplay of gcograjAical isola- 
tion, kinship, and health-related behaviors further complicates mat- 
ters. Rural Appalachia is distinguished by tight-knit social networks, 


“cohesive, extended, and geographically connected” kinships, which 
oftenextend beyond biological families.'^'*’' Such networks can exert 
significant influence on the behaviors and health of their individual 
members, as recently documented in the Framingham Study. In that 
well-studied New England community, risks of becoming obese (ie. 
the “induction and person-to-person spread of obesity”) were pre- 
dicted by the closeness of social relationships, not by "common ex- 
posure to the local environment,”"^" Thus, the physical environment 
(eg, geographical isolation) can foster cultural practices (eg, tight- 
knit kinships) that promote adverse health outcomes (eg, obesity). 
Accordingly, coal mining in Appalachia, an industrial activity 
assatiated with rural, mountainous areas, is likely to be geographi- 
cally associated with a variety of economic and cultural health risk 
factors. And, for similar reasons, mining is also likely to be geo- 
graphically associated with a variety of adverse health outcomes. 
Although our results indicate that mining is not the direct cause of 
those outcomes, they do not rule out the possibility that mining con- 
tributes to the development of the social environments and cultural 
practices that adversely impact health. This possibility seems most 
likely in tho,se specific areas where mining is the principal industry. 
Likewise, our analy.ses do not rule out the possibility that some spe- 
cific mining methods may have greater adverse effects than others 
on the physical environment. 

Ultimately, the issue of greatest concern is that Appalachians 
suffer disproportionately poor health and increased ri-sks of adverse 
health outcomes compared with the rest of the nation.^ During the 
past 50 years, ARC and others have overseen substantial improve- 
ments in the well-being of regional residents. Nevertheless, signif- 
icant shortfalls persist. To eliminate health-related disparities, sub- 
stantial efforts must be directed al the region’s underlying economic 
and social disparities. To the extent that coal mining is a factor in 
defining the cultural fabric and socioeconomic environment of Ap- 
palachian communities, the coal-mining industry must play a role 
in efforts to increase economic diversity, develop job-creation pro- 
grams, ensure access to appropriate heath care services, improve 
educational opportunities, and facilitate access to nutritious foods 
and diets. 
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Mr. Shimkus. The Chair now recognizes the gentleman from 
Texas, Mr. Green, for 5 minutes. 

Mr. Green. I would like to thank you. Chairman, and our Rank- 
ing Member Tonko for holding today’s hearing and welcome our 
distinguished panelists for joining us. 

I want to turn to a law that this subcommittee passed in 2012 
with strong bipartisan support, the Hazardous Waste Electronic 
Manifest Establishment Act finally gave the EPA the authority and 
the resources it needed to develop an e-Manifest system for haz- 
ardous waste shipping. This law is a prime example of how tech- 
nology can improve environmental protection outcomes while pro- 
viding measurable burden reductions for the States in the regu- 
lated community. Although still in the works, the States and indus- 
try are expected to save $75 million under this new electronic sys- 
tem for waste shipment manifest. 

Ms. Marks, do you expect your department and the regulated en- 
tities in your States to benefit from the new e-Manifest system? 

Ms. Marks. Yes, sir. I think certainly that that is something that 
will benefit the States in our attempts to regulate. There are al- 
ways instances where you need to know if there are things that are 
on the regs in your States that you need to be mindful of It cer- 
tainly helps to have that transparency for the public, too. It is just 
reassuring to the public to know that there is nothing that anybody 
is trying to cover up in that regard. 

Mr. Green. Mr. Cash, what about Massachusetts? 

Mr. Cash. Yes, we approach this in the same kind of way as Ms. 
Marks. We are all on board with this. We think it creates the kind 
of transparency and tracking of these kinds of materials. It is criti- 
cally important. 

Mr. Green. Mr. Darwin, Arizona is kind of like Texas. We have 
a lot of cross border. Do you expect benefits in reduce burdens in 
Arizona? 

Mr. Darwin. Yes, sir, I do. I think any time you can transfer re- 
sources from shuffling paper to analyzing data, it benefits every- 
one. 

Mr. Green. OK. Do you think that the experience with e-Mani- 
fest can serve as an example for other E-Enterprise projects? 

Mr. Darwin. Mr. Green, I think that the only thing that I would 
suggest be different between what EPA has done with the e-Mani- 
festing system and what they are doing with the E-Enterprise sys- 
tem is involving States in the design of the system. I think EPA 
has recognized — and I applaud them for recognizing — the role the 
States play in implementing environmental regulations throughout 
this country. And I am hopeful that in implementing their E-Enter- 
prise system — and the proof is that they have been doing that so 
far — is that they will involve the States more heavily in the devel- 
opment of future systems. 

Mr. Green. Obviously I agree because I joke in Texas it must be 
in our DNA that we disagree with the EPA generationally. But 
again, the partnership makes it much more easier. 

Mr. Slesinger, you worked closely on e-Manifest for many years 
and continue to follow its implementations. What lessons should we 
in Congress and regulators at the State level learn from e-Manifest 
for other E-Enterprise initiatives? 
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Mr. Slesinger. I think there are quite a few lessons I think that 
can he learned, but I think the most important one and I think E- 
Enterprise has taken that on and that is to work very closely with 
the States. When you try to uniform a system, like manifest report- 
ing, you already may have a lot of different programs already 
under way in the different States. So getting the States to work 
with the Federal Government together and everyone agreeing to 
compromise because it is really hard for Connecticut to say, well, 
we need a uniform system that looks exactly like Connecticut, and 
Tennessee and Arkansas have a somewhat similar view about how 
there has to be uniform — so keeping the States involved early and 
consistently and everyone compromising a little is really key. 

Mr. Green. For each of your States, would it be better for — 
would you be better served if the US EPA had greater resources 
to work with that, with each State, to make sure it is coordinated? 

Mr. Darwin. The basic answer is yes. The more resources and 
assistance that we get from EPA at this point, the better. As was 
seen in my testimony, we have had cuts in the order of 30 percent 
over the last 8 to 10 years, and it becomes increasingly difficult to 
do the kinds of compliance, permitting and enforcement that we 
need to, and assistance from EPA, particularly on these issues in 
which there is cross-State transfer of, in this case, hazardous 
waste, it is something that we would like to partner with EPA on. 

Mr. Green. Mr. Chairman, I am almost out of time. It seems 
that we have a lot of opportunities to build on the success of our 
e-Manifest and improve the process of regulated entities and get 
better outcomes, and I would like to thank you and the ranking 
member holding the hearing. I yield back. 

Mr. Shimkus. The gentleman yields back his time. I have got a 
question for the gentleman. Do you remember who were the spon- 
sors of the e-Manifest legislation? Do you remember who moved 
that through the House? I think it was a Mr. Green and a Mr. 
Shimkus who were the original authors, but my memory doesn’t 
serve me well. It didn’t end up that way. It ended up a John Thune 
bill in the Senate after they mashed it up. But I thought you were 
being very humble in those questions. 

The Chair now recognizes the gentleman from Pennsylvania, Mr. 
Murphy, for 5 minutes. 

Mr. Murphy. Thank you, Mr. Chairman. Good to have you all 
with us today. I first want to bring to the attention of Mr. Slesinger 
and Dr. Wasson, when I was in college in West Virginia, I spent 
a lot of time in Appalachian areas that were affected by a lot of 
poverty and a lot of coal problems out there. And I have spent my 
time also in doing everything from the Buffalo Creek gob pile dis- 
aster I believe before you were born, sir. But it was brutal, the 
things that happened down there. 

But one of my concerns we have sometimes with environmental 
groups is misleading data. I want to — ^you showed us a couple maps 
of lifespan and cancer, and I think you were trying to relate that 
to mountaintop mining. Let me show you a map here first of — I be- 
lieve this is poverty rates in Appalachia. 

[The information follows:] 
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Mr. Murphy. The problem is people don’t have jobs, and when 
you have issues of people unemployment and don’t have jobs, you 
have a number of health effects, increased asthma, increased can- 
cer, depression, mental health problems, shorter life expectancy as- 
sociated with that. It is when people aren’t working. And much of 
that not working is we have a lot of closed mines, abandoned 
mines, closed coal-fired power plants. I really hope that the envi- 
ronmental groups can work with us in finding solutions and 
unleashing the vast brilliance of American technology to find solu- 
tions for this different from shutting it down. And I welcome any 
opportunity to discuss that with you folks there because the pov- 
erty in those parts of the country, particularly Eastern Kentucky 
where you have some of the — and parts of Western Virginia, we 
have a 40-percent unemployment rate. Forty percent and eight 
times the national rate of substance abuse. It is brutal. 

And parts of my district, however, are saved even though in 
Green County, something like 30 percent of their income is depend- 
ent upon coal. Thank goodness they have Marcellas shale because 
that is something they can have for some income there. To which 
case I then turn my attention to Ms. Marks and talk about Arkan- 
sas a little bit which my family is from. You may have heard of 
Murphy Oil? 

Ms. Marks. Yes, sir. 

Mr. Murphy. I am not from that side of the family. 

Ms. Marks. I am sorry. 

Mr. Murphy. We went into healthcare, but from the El Dorado 
Murphys and the Springdale Murphys out there and part of that 
Fayetteville shale is out there, but we went to healthcare. 

But I want to ask about the role of the Department of Environ- 
mental Quality. How does that — what is their role in the regulation 
of natural gas exploration in Arkansas? 

Ms. Marks. We actually share that role with the Oil and Gas 
Commission. We would like to say that we deal with the service fa- 
cilities, and they deal with the drilling facilities. 

We have a memorandum of understanding with them that they 
deal with the actual drilling process itself, the construction of the 
wells, those kinds of things. They permit those. We deal with the 
ponds on site, the water issues, all of those types of things. 

Mr. Murphy. And how many State regulators do you have that 
monitor all these in the State? 

Ms. Marks. I can’t speak for the Oil and Gas Commission. They 
have a number of inspectors that go out on site. We have in our 
water division, which is where we are involved most closely with 
Oil and Gas, we have 17 inspectors, and we also have four inspec- 
tors that are dedicated solely to natural gas issues. We were able 
to partner with the Oil and Gas Commission and get money from 
them through a memorandum of agreement that allows us to do 
joint inspections with them. 

Mr. Murphy. And how many regulators does EPA have in Ar- 
kansas to deal with the same thing? 

Ms. Marks. They don’t have any regulators actually located in 
Arkansas. Dallas is the closest one. 
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Mr. Murphy. Now, you have moved toward electronic reporting 
in Arkansas. So how has this affected the speed of time in moving 
forward in the thoroughness of reviewing permitting? 

Ms. Marks. It has heen a great help, and it will he much more 
of a help when we actually get it fully implemented. But the fact 
that we don’t have to deal with paper copies and uploading infor- 
mation into a database that then goes to EPA has saved a tremen- 
dous amount of time for both us and the regulated community. 

Mr. Murphy. Do you also maintain records of chemicals used for 
fracking in natural gas 

Ms. Marks. The Oil and Gas Commission does. That is on their 
Web site, and it is open to the public. 

Ms. Marks. And it is required they have to file full disclosure in 
Arkansas? 

Mr. Murphy. They have to file disclosure. I am not sure of the 
actual specifics of that law, but they do have to disclose the mate- 
rials in fracking fluids in Arkansas. 

Mr. Murphy. Also with regard to ponds there, do you maintain 
public records with regard to content in those ponds and any leaks 
in them or any environmental hazards associated with them so the 
public can also review those? 

Ms. Marks. Yes, sir. We have certain requirements. Our ponds 
are permitted on the basis of a permit by rule, and those ponds 
have to have a certain — they have to have below a certain level to 
be able to be put in those outside ponds and they have to be lined 
a certain way, constructed a certain way. 

Mr. Murphy. EPA has told us that there are not necessarily 
problems with those. Have you found problems with regard to any 
leaks or problems with groundwater contamination of any kind 
with those? 

Ms. Marks. Not so much with groundwater contamination. Sur- 
face water contamination we have. You know, you have sometimes 
ponds are going to fail, and sometimes you have people that don’t 
follow the right construction process. And we will have contamina- 
tion with adjacent waterways but nothing that has been, I would 
say, completely horrible. I mean, we have had leaks that we have 
had to address. We have had some minor fish kills, but that is 
about — that is rare, but it has happened. 

Mr. Murphy. OK. 

Mr. Shimkus. The gentleman’s time has expired. Just to let peo- 
ple know, the committee rules are that the committee and the sub- 
committee get to ask questions first and then guests, like Mr. 
Yarmuth, will get a chance at the end once all the committee mem- 
bers have asked their questions. And so with that, I will turn to 
Congressman Johnson from Ohio. He is recognized for 5 minutes. 

Mr. Johnson. Thank you, Mr. Chairman. I appreciate that. Di- 
rector Darwin, in your review of processes that required improve- 
ment, what activities constituted the places most in need of reform 
or elimination in your view? 

Mr. Darwin. Thank you. Congressman Johnson. It is a great 
question, and the fact of the matter is that what we have found is 
that there is no process that couldn’t use some sort of improve- 
ment. Studies have shown that whenever you review a process, 
about 80 percent of the process is wasteful from a document sitting 
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on someone’s desk from a document transferring from one desk to 
another, from errors that have occurred within the document. 

So as an agency, we have been reviewing every single one of our 
processes for whether or not it warrants improvement or not. We 
have done everything from the long lead-time permits that we 
issue, those permits that take the longest. I think the chairman 
mentioned that we have seen a 60 percent reduction in that time- 
frame. We have reduced the time it takes for a public records re- 
quest by 80 percent, for us to respond public records request by 80 
percent over the past 2 years as well. The time we see from us 
identifying a violation from it being corrected, that period of time 
is reduced by over 50 percent over the same period of time. 

So as an agency, we have been reviewing every single one of our 
processes, acknowledging that every process can be improved and 
prioritizing them based upon their impact to the environment. 

Mr. Johnson. OK. Well, you indicated in your written testimony 
that there is a, and I quote, “a lot of wasted effort imbedded in the 
current process and that it invites error and delay in evaluating 
adherence to environmental requirements. Can you give us some 
examples, specific examples? 

Mr. Darwin. Absolutely. You know, most environmental protec- 
tion programs rely heavily on self-monitoring reporting. We heard 
a lot about that today. This means that the entity must collect data 
and report the data to the responsible Government entity, and they 
largely do this via paper. This is despite the fact that the rest of 
the business world is reporting on the things that they do, even we 
do, electronically. Think of our online bank accounts that we have 
and how we have demanded as a public that we have access to the 
information that our banks have electronically. 

If we choose to follow a pure paper operation, it results in slow 
transactions and they are wrought with human error. Electronic re- 
porting, on the other hand, is much quicker. It contains less error 
and allows for almost immediate feedback about whether or not 
there is a need for corrective action. When we receive electronic in- 
formation from those who we regulate, we can give immediate feed- 
back of whether or not they are complying with environmental re- 
quirements, and they can take corrective action to resolve those 
issues. 

Mr. Johnson. Do you see similar issues at the Federal level? 

Mr. Darwin. Absolutely, and I think that it is imperative that 
we understand that the Federal Government has acknowledged 
that as well through the e-Manifesting system they have developed, 
through the eDMR system under the Clean Water Act that they 
are also looking into, and then this E-Enterprise program that they 
have been partnering with the States is really their acknowledg- 
ment that they are dealing with the same issues the States are on 
needing to transfer their operations into the 21st century. 

Mr. Johnson. OK. Please explain for us how confidential busi- 
ness information will still be protected with information technology 
sharing like — and I hope I am pronouncing this right — MyDEQ? Is 
that how you say that? 

Mr. Darwin. Absolutely. 

Mr. Johnson. Are developed and used. 
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Mr. Darwin. Yes, sir. This is a concern that we have heard from 
our business community in Arizona, and what I respond to them 
and I will respond to you in the same way is that there are certain 
laws within Arizona that protect confidential business information, 
and those laws remain unchanged regardless of how we receive the 
information. The fact of the matter is though that the information 
that we are receiving, even if it is not confidential business infor- 
mation, still may be subject to public records laws. And so as we 
are receiving this electronic information, our — disseminating that 
information and making that information publically available is 
something that we have to work with our regulated community to 
make sure that we are fulfilling their expectations and also our ob- 
ligations in our public records laws. 

Mr. Johnson. OK. Final question for you. How does the fee-for- 
service model and having a significant portion of Arizona’s DEQ’s 
budget from fees and other revenue from the regulative community 
improve compliance and environmental protection in Arizona? 

Mr. Darwin. Congressman Johnson, I am sure you are referring 
to the fact that my agency was taken off the general fund 3 years 
ago. That means that our budget is made up of 85 percent fees 
from our regulated community and 15 percent from the Federal 
Government through grants from EPA. 'V^at this has caused us to 
do is to become much more responsive to our regulated community. 
It only makes sense. They are paying for 85 percent of our budget. 
They deserve some additional attention from us. And the fact of the 
matter is when I was going before our legislature and asking for 
the ability to increase fees to fund my agency, I had to make com- 
mitments to the regulated community to get their support. And the 
commitment that I made to them was that I would issue permits 
to them quicker so they could do the business that they were ask- 
ing to perform in Arizona quicker as well. 

So I fulfilled that commitment by becoming more responsive to 
them because of the fact that they are now 85 percent of my budg- 
et. 

Mr. Johnson. OK. Thank you, Mr. Chairman. I yield. 

Mr. Shimkus. The gentleman yields back his time. And the Chair 
now recognizes the gentleman from Elorida, Mr. Bilirakis, for 5 
minutes. 

Mr. Bilirakis. Thank you, Mr. Chairman. I appreciate it. I have 
one question for Mr. Kovacs. Arizona removed the budget for the 
Department of Environmental Quality, and I know you referred to 
it just now, another witness did, from the general fund in favor of 
fee-for-service model. Does the Chamber support such a move like 
that for the States? 

Mr. Kovacs. Well, it is certainly an interesting concept, and I 
would like to see more data about it. But I think — I am sorry. No, 
I think it is on. And I would like to see more data, but 

Mr. Shimkus. Just pull it a little bit closer and I think that will 
be — make the 

Mr. Kovacs. You know, it is a fascinating concept. The States 
overall receive roughly about 60 percent of their budget I think, 45 
to 60 percent, from fees anyway. And on the fee issue, in some 
States, I believe even like California for an example, for an envi- 
ronmental impact statement, the developer actually pays. 
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I don’t think anyone is asking — because they pay, that doesn’t 
mean they get any special treatment. What it means is is that they 
have paid for a service. If you buy a book on Amazon, you expect 
the book. If you pay for a filing fee for a hazardous waste facility 
or solid waste facility, you expect that the State will review it. You 
still have to comply with all the same tests. You still have to com- 
ply with the engineering drawings, the zoning requirements, all of 
the — anyone who wants to sue can still sue. All of that is still in 
place, and if the State makes a mistake or there is a violation, the 
State has enforcement authority or they deny the permit. But what 
the business community never asks for is special treatment. They 
ask for the service that they would be paying for, and I think that 
on States like Arizona, I think that you have got a, you know, a 
good laboratory. 

Mr. Bilirakis. Very good. Anyone else wish to comment on the 
fee-for-service model? 

Mr. Slesinger. I would. Congressman. We believe it is not the 
best way for the Government to operate is that the regulated con- 
trol the budget of the regulator. The example though as just men- 
tioned, that the State had to agree to be faster with approving per- 
mits as a prerequisite to get the needed fees to run I think is a 
bad precedent. Shouldn’t the priority be possibly something else 
that is more protective of the general public and protecting the en- 
vironment and public health as opposed to speeding up the proc- 
esses for a permit. 

As I said in my testimony, the propriety of environmental agen- 
cies should be enforcing the environmental laws. Making the pa- 
perwork system work better is a very nice secondary. But when 
that secondary group is essentially controlling and having the im- 
pact to say what the budget and priorities are going to be is a very 
bad way to go. 

Mr. Shimkus. Would the gentleman yield, Mr. Bilirakis? 

Mr. Bilirakis. Yes, I will. 

Mr. Shimkus. I would just point out that the NRDC in the pes- 
ticide regulation obviously endorsed obviously the stakeholders 
paying into the system for identifying and then application and ap- 
proval process. 

I would also say that we do that a lot in the drugs and devices 
world that we deal with all the time. The user-fee system has been 
very successful in trying to force the bureaucracy to move rapidly 
to — in a timely manner to get a decision. It could be a yes, it could 
be a no. But at least when you have a period of time where you 
don’t know when a final decision will be made, that is problematic. 

Mr. Slesinger. That — 

Mr. Shimkus. Actually I want to ask my colleague from Florida 
if I can finish up and ask another question. 

Mr. Bilirakis. Absolutely. 

Mr. Shimkus. And I need to go to Mr. Cash just for this issue. 
Can you provide more details on why the E-Enterprise for Environ- 
ment Initiative between the States and the EPA is important for 
Massachusetts? 

Mr. Cash. Yes. As I had mentioned before, implied before, there 
are many different programs that we have that overlap with EPA 
that we do in collaboration with EPA, and we don’t want to be in 
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a situation as we move to an electronic system, as we are in Massa- 
chusetts, as many other States are, in which we replicate the kind 
of different layers of regulation that we have on a paper system. 
We don’t want to do a similar kind of system electronically. We 
don’t want to be in a situation where our permittees are applying 
online in Massachusetts and then have to do a similar thing on a 
different system for EPA. 

And so it is really important that we coordinate these things 
across the different levels, and that is one of the reasons we have 
been so engaged in this. 

Mr. Shimkus. Thank you very much. 

Mr. Tonko. Mr. Chair? Can I ask Mr. Slesinger to respond to 
that? I believe he 

Mr. Shimkus. It is the gentleman from Florida’s time. Mr. Bili- 
rakis, do you want to yield the remainder of your time to 

Mr. Bilirakis. Yes. Yes, I will. 

Mr. Shimkus. Then yes. 

Mr. Bilirakis. One second. 

Mr. Slesinger. Thank you, Mr. Bilirakis. I think the difference 
with pesticides in the funding of that program and approval, was 
that was an additional delta. It did not come as it did in the other 
case that was mentioned out of the base budget. You are not going 
to get your base budget unless you took care of this priority first, 
whereas a pesticide add-on, which is a fee, is a delta on top of the 
normal EPA budget. 

Mr. Shimkus. And I would just say, that is a credible debate, but 
it is also a credible point to be made that the user fees have been 
successful throughout the Government operations as far as stream- 
lining and getting accountability. 

I would like to now recognize a very patient gentleman from 
Kentucky, Mr. Yarmuth, for 5 minutes. 

Mr. Yarmuth. Thank you, Mr. Chairman. I appreciate the cour- 
tesy of the subcommittee. Thanks to all the witnesses. Thank you 
for your service. 

Dr. Wasson, I was pleased that in your testimony you said it is 
important that we eliminate duplication and streamline our regu- 
latory processes. That makes total sense. But that the foundation 
of any effective and efficient regulatory process is scientific evi- 
dence and knowledge of how certain practices impact the health 
and well-being of our citizens. 

We hear a lot about the economic burden of regulation on coal 
operators, but we also know there is a personal cost paid by those 
families who live near coal mining sites. As you have mentioned, 
a number of peer-reviewed studies have shown that there are high- 
er rates of cancer and mortality of those living near mountaintop 
removal sites. I think there are more than 20 of those studies. So 
would you kind of elaborate in light of Mr. McKinley and Mr. Mur- 
phy’s statements about other factors what you are talking about 
when you are talking about higher rates of cancer and mortality 
and the evidence of them? 

Mr. Wasson. Sure. I am very familiar with the study that Mr. 
McKinley entered into the record, and there is one study they used 
different statistical methods to come to their conclusions. I think 
what is so impressive about the literature that shows health issues 
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near mountaintop removal mines just the sheer number of different 
independent sources of data that point in that direction. 

So, you know, maybe there is some debate over some statistical 
methods over some of those studies, but taken as a whole, if you 
look at the entire body of evidence, it is really pretty stunning. And 
again, it is independent. There are almost 40 different researchers 
that have published on these — you know, among these 21 different 
studies. And so I think that that is really the biggest factor. 

And again, the tools that I talked about in my written testimony 
where we provide information about, you know, these maps that I 
showed, we also have the poverty information. That could have 
been in our maps as well. And the scientists control for those fac- 
tors. And so when they do a study, they are looking at smoking 
rates and poverty rates and education rates and factoring those 
into their analysis. 

And so yes, many of the things that other members have said are 
true, but that does not in any way discredit the studies we are 
talking about. 

Mr. Yarmuth. Right. Now, you spend a lot of time in Appalachia 
and I have spent some time there. I am sure you have seen this 
before. That is water that came from the drinking well of the Urias 
family in Eastern Kentucky. That is U-r-i-a-s for the recorder. 
Those of you who think that is not dramatic, there is a contrast 
with normal water. And you know, I think they don’t need a Web 
site in their neighborhood, in their community, to know that there 
is a health proWem associated with that water. If that were the 
drinking water here in Congress, we not only wouldn’t drink it, we 
would not stand for it. And yet, people in Appalachia, for those peo- 
ple, the Federal Government has yet to conduct a single study ex- 
amining the health impact of coal mining on the communities that 
it inhaMts. And that is exactly the point that I think all of us agree 
on, Mr. McKinley, Mr. Murphy. We need that kind of information, 
scientific information, to determine what the impact on the health 
of these citizens is, and the ACHE Act, which you mentioned and 
Mr. McKinley may want to co-sponsor, if you want to ask him, ba- 
sically does that. It says we have to — the Federal Government has 
to conduct a study on the health impact of mountaintop removal 
before it issues anymore permits. 

So can you tell me what the impact of such a law would be, if 
it passed, on the health of the citizens of Appalachia? 

Mr. Wasson. Well, the study itself, it is a great start, and it is 
long overdue. There is just no question about it. There is too much 
information showing health problems to continue to ignore. The 
other obvious impact is — a moratorium on issuing the mountaintop 
removal permits is an excellent idea, and I don’t think that we 
need any more studies. The health studies aside, just the water 
quality impacts, the rich scientific literature about the water qual- 
ity impacts of mountaintop removal, would justify such a morato- 
rium right now, today. And so, you know, I think that that study 
as well as the moratorium would be an excellent start. 

Mr. Yarmuth. I thank you very much. Once again, Mr. Chair- 
man, thank you very much for your courtesy. 

Mr. Shimkus. The gentleman yields back his time. And seeing no 
other members present wishing to ask questions, we really want to 
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thank you. I think it was very — a little broader on some of the 
issues, but I think as the chairman of the subcommittee in trying 
to deal and reconcile and really talking to a lot of Environmental 
Council of the States which you all are kind of memberships and 
understanding the good work that they are doing, understanding 
Federal role and setting standards as the ranking member of the 
full committee keeps reminding me. How can we continue to work 
together? 

And the last point I will just make is that we have a budgetary 
crisis, and we are always going to have that. And our problem is 
mandatory spending, which keeps eating away at the discretionary 
budget, and the discretionary budget eats away at the EPA’s budg- 
et. So until we do Medicare, Medicaid, Social Security, interest pay- 
ments on our debt — and I would encourage people, if they want the 
Federal Government to do more, they need to help, engage, start 
talking about reforming the entitlement programs. 

So with that I would like to adjourn. Thank you again, and ad- 
journ the hearing. 

[Whereupon, at 11:45 a.m., the subcommittee was adjourned.] 

[Material submitted for inclusion in the record follows:] 
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Opening Statement of the Honorable Fred Upton 
Subcommittee on Environment and the Economy 
Hearing on "Modernizing the Business of Environmental Regulation and Protection” 

July 23, 2014 

(As Prepared for Delivery) 

Thank you, Mr. Chairman, for holding this hearing to explore what EPA, the states, and the regulated 
community are doing to modernize environmental regulation and compliance. 

In 201 2, members of this committee worked together to authorize the E-manifest program so that EPA 
and the states could, for the first time, develop and implement a system for electronic tracking of 
hazardous waste. While the basic idea was simple, moving it through the legislative process was harder 
than it looked. We had to navigate budget protocols in two bodies of Congress and sort out user fees for 
the regulated community. But at the end, the bill we negotiated in this committee passed both the House 
and Senate without dissent and was signed into law by the president. 

Today we will hear first-hand how the states and regulated community are also working to modernize 
their environmental enforcement and compliance systems. While our witnesses today from Arizona, 
Arkansas, and Massachusetts will share on-the-ground success stories, we know that all our states are 
innovating practical, often technology-based improvements to make environmental protection faster, more 
efficient, and less costly. 

An important benefit of many of these modernization steps is that when non-compliance Is detected, 
regulated entities are brought back into compliance sooner. This is good news for the environment, and 
good news for all entities who take pride in their reputations as environmentally friendly businesses. 

What most of these modernization steps have in common is improved communication - people 
understanding each other more quickly and clearly. I'm hoping this hearing will give other states and us in 
Congress a chance to discover and apply best practices for improving productivity. But today’s hearing 
will not be the end of the story. These Innovations are continually being developed and refined, and I 
know states will continue to exchange ideas and information so that all can benefit. 

And if there are any more commonsense innovations like E-manifest that need federal legislation to 
implement, I'd like EPA, the states, and the regulated community to point them out so we can work 
together to make them possible. 


### 



108 


E-Enterprise for the Environment Business Strategy 
Office of Chief Financial Officer 
U.S. Environmental Protection Agency 
Modernizing the Business of Environmental Regulation and Protection 
Subcommittee on Energy and Povrer 
Committee on Energy and Commerce 
U.S. House of Representatives 
July 23, 2014 


Introduction 


E-Enterprise is a common-sense 21st Century business strategy governed jointly by the States and EPA 
(and soon Tribes) to improve the performance of our shared environmental enterprise. We closely 
coordinate the identification of opportunities for program modernization and then coordinate our 
implementation. The changes improve environmental protection for the American public while reducing 
cost and the impact of environmental regulations on regulated entities and co-regulators (States, Tribes, and 
Territories). 

A cornerstone of the E-Enterprise business strategy is the Joint governance body established betw'een EPA 
and its co-regulators, the E-Enterprise Leadership Council (EELC). The EELC leads and oversees E- 
Enterprise implementation and directly addresses inefficiencies. The implementation of environmental 
programs have been based on 1970s techniques of reporting and record-keeping, with processes and data 
systems that are now outdated and, in many cases, a challenge for regulated communities. These processes 
need to be modernized. With joint governance, we avoid the inefficiencies of separately implemented work 
by States and EPA to improve these programs. Together, there is opportunity for significant burden 
reduction and cost savings thereby increasing the overall cost-effectiveness of environmental protection. 

Through the EELC, the E-Enterprise business strategy applies LEAN management principles to programs, 
improving business processes and modernizing data flows. Regulations arc streamlined, the States and 
EPA share information reporting approaches, and all move from paper-based to electronic reporting. 
Program modernization opportunities also include the use of technology advances in pollution monitoring 
and information systems. These efficiencies can be measured in saved time and resources both for the 
regulators and for the reguiated community. 
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Burden Reduction 

The agency has made a commitment to one million hours of burden reduction as one of its FY 201 5 Agency 
Priority Goals. Examples of burden reduction and cost savings estimated for key projects already underway 
under the E-Enterprise strategy include the following: 

• Safe Drinking Water Information System (SDWIS Prime Component: Drinking Water Compliance 
Monitoring Data Portal for labs and water systems to report data directly to states) - 900,000 hours of 
burden reduction for States, annually, 80,000 hours for Public Water Systems and Labs, annually. 

• National Pollutant Discharge lilimination System (NPDES) e-reporting Rule - annual net savings of 
$28.7 million for states and $1.2 million for regulated entities. 

The Hazardous Waste e-Manifest is another example of modernizing reporting that will result in reduced 
burden. EPA estimates that the fully operational system will yield a burden hour reduction of 370,000 to 
700,000 hours for regulated entities, which, after the initial investment (to be recovered by user fees), could 
deliver more than $75 million of savings annually in reporting costs to industry. 

Each project is designed as a stand-alone effort that provides a positive return on investment in the form 
of burden reduction, avoided or reduced costs, increased transparency, and other benefits. As a result, 

EPA and the States can invest in one or more E-Enterprise projects with each completed project 
delivering value for the regulated community, the taxpayer, and the public. EPA and the States will 
manage these projects in an integrated manner to maximize development efficiencies and return on 
investment. Technological developments over the last few decades have provided the opportunity to 
substantially improve the efficiency and effectiveness of environmental protection. While E-Enterprise 
leverages select information technologies, E-Enterprise is a broader model for conducting the businesses 
of environmental protection. The EELC expects improved environmental performance and better decision 
making will be possible as a result of greater access to more accurate and integrated data. 

EELC-Selected Proposals for Streamlining and Modernization 

In addition to burden reduction that will be realized from the existing projects cited above, in the spring of 
2014, the EELC sent out a request for proposals for streamlining and modernizing programs from states 
and EPA programs and received 84 proposals. The large number of ideas that were submitted illustrate the 
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need for and poteiitiai of the E-Enterprise business sMegy. The EELC chose five projects to scope and 
conduct a return on investment analysis for potential development beginning in FY20i 5: 

• Integrate and streamline air emissions reporting: Emissions inventory reports are now 
submitted to EPA and the States by the regulated entities through four programs. There are 
also some State programs which require similar information on different schedules. This 
project will result in a single regulated entity submission which would meet the needs of all 
programs concurrently. 

• Promote availability and use of water data for water resource protection: Water data from 
citizens groups, academia, industry and others are currently scattered on various federal, state 
and private databases or spreadsheets. This project would consolidate these data and begin to 
incorporate remote autonomous monitoring, which will increase the efficiency and the 
transparency of water quality protection. 

• Investigate business process improvements and smart mobile technology tools to support state 
and EPA inspectors: This project would consolidate efforts completed or underway at the 
state and federal level to develop tools and systems that streamline and modernize the 
inspection process. This could allow for real-time consultation with facility owners and 
regulators, 

• Develop a "smart pesticide label’' to improve the accuracy and effectiveness of the label in 
promoting safe pesticide use: This project would develop a ‘'smart label” for pesticide 
products that can be used by regulated entities, the states, and EPA. Changing from a paper 
based system to an electronic system will result in a savings for regulators and more accurate 
information to ensure safe use by the public. 

• Pilot a community senhce tool for local governments. This project would develop a pilot 
Community Service Portal to facilitate the access of tools by local governments and will help 
them maintain public services, such as clean drinking water. It will also provide insight and 
understanding of system performance for small community governments and provide a 
consistent means for communication between regulators, system operators, and community 
leaders. 
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State Support 

Some states are already engaging in E-Emteiprise eftbrls. For example, Ohio EPA launched its electronic 
Discharge Monitoring Report Submission (eDMR) system, which uses electronic reporting to allow 
permittees to report their discharge measurements quickly and easily online. This method of reporting has 
increased data quality (errors have dropped from 50,000 per month to 5,000), while also saving significant 
time and resources. A positive ROl was achieved within two years. Massachusetts has also conducted an 
ROl analysis of similar investments, showing positive returns beginning in year five of its project (which 
includes six stale governmental departments). 

Because of these experiences and the potential that E-Enterprise offers, this strategy has full backing from 
the Environmental Council of States (ECOS). In fact, in September 2013, ECOS adopted by consensus a 
resolution in support of E-Enterprise. 

Outreach to the Public and Regulated Community 

The EELC has developed a communication plan and we continuously solicit feedback from industry, non- 
governmental organizations, academics and the public. The first e.xampie of this is the development of the 
E-Enterprise Public Portal, which will provide acustomized interface for all seeking access to 
environmental data, 

E-Enterprise does not change existing delegation and operating agreements. Any regulatory or policy 
changes resulting from E-Enterprise use existing mechanisms, such as full notice and comment procedures 
under the Administrative Procedures Act when regulatory changes are needed. 

Conclusion 

E-Enlerprise will improve the coordination and integration of environmental protection activities that are 
shared among EPA, states, the regulated community and the public, by using a21^^century business strategy 
of streamlining and modernizing program implementation. The E-Enlerprise business strategy will result in 
greater efficiencies and ultimately, in improved environmental outcomes for the country as a whole. 
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